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IN THE 
Supreme Court of Appeals of ·Virginia 
AT RICHMOND. 
Record No. 2705 
SYDNOR PU¥P AND WELL COMP ANY, INCOR-
PORATED, Appellant, 
versus 
COUNTY SCHOOL BOARD OF HENRICO COUNTY, J. 
W. ATKINSON AND W. F. GEARHARDT, AppeUees. 
PE,TITION FOR. APPEAL AND BHJ:E,F IN SUPPORT 
THEREOF. 
To the Honorable Chief Justice and Associate Justices of the 
Supre1ne Coiirt of Appeals of Virginia: , 
Your petitioner, the Sydnor Pump and Well .Company, In-
corporated, respectfully represents that it is aggrieved by a 
final decree of the Circuit Court of the County of Henrico 
entered against it on the 13th day of .November, 1942, in a 
certain proceeding in equity wherein your petitioner was the 
complainant and the County School Board of Henrico\. 
County, J. vV. Atkinson and W. F. Gerhardt were the de· 
fendants. 
All references herein to the accompanying rooord will · 
2• be to the *paging of the clerk of the circuit court in the 
typewritten certified transcript of record, by the use of 
the abbreviation "Tr."· 
2 Supreme Court of Appeals of Virginia 
PHOCEEDlNGS. 
In _October, 1940, your petitioner filed in the Circuit Court 
of Henrico County its bill in equity. The purposes of this 
suit were three in number: 
1. To have declared null and void and to have set aside 
an alleged arbitration award growing out of a b_uilding· con-
tract, such alleged award having been made in a purported 
arbitration proceeding between two of the defendants, the 
County School Board and J~ W. Atkinson, a general con-
tractor. 
· Or,. in the alternative : 
2. To have the said alleg·ed· award declared not binding 
on your petitioner, should the court decide not to adjudge 
the alleged award null and void. 
And: 
3. To obtain judg·ment on behalf of your petitioner against 
vV. F. Gerhardt in the amount of $1,212.20, with interest and 
costs, as in said hill provided. 
The Honorable Judge of the Circuit Court tried the case 
on depositions without a jury and decided against your 
3• petitioner on all of tithe above issues and on the 13th 
day of November, 1942, entered the following decree (Tr., 
p. 175): 
"1. That the award of the arbitrators, J. J. Williams, Jr., 
R. Stewart Royer, and C. W. Roper, made on the 15th day 
of November, 1939, is a valid award. 
'' 2. That said award is binding upon the complainant, Gar-
land S. Sydnor'' (your petitioner). 
"3. That the complainant, Garland S. Sydnor, do recover 
nothing from the defendant W. F. Gerhardt and that judg-
ment for and on behalf of all of the defendants herein be and 
the same hereby- is granted. 
'' 4. Th~t the defendants be paid, bv the complainant, their 
costs in and about tl1eir defense in this case.'' 
(:Note: It is to be noted from the above decree that Gar-
land S. Sydnor is ref erred to as the complainant rather than 
Sydnor Pump and Well Company, Incorporated, which cor-
poration was and is the complainant. No point is made of 
Sydnor P. & W. Co. v. School Rd. of .Henrico Co. 3 
this inadvertence by either your petitioner or any of the de-
fendants.) · 
Your petitioner, having been thus aggrieved, seeks an ap-
peal to this Honorable {Jourt from this jinal decree of the 
Circuit Court of the City of Richmond, and respectfully as-
signs as error the above four decisions set forth in the de-
cree, all of which are adverse to the rights of your petitioner· 
and all of which are contrary to the law and facts of the case. 
Each assignment of error and argument thereon appears 
after the statement of facts. 
4*· *FACTS. 
This suit grew out of a building contract, the provisions of 
which have been in dispute. 
The County School Board of Henrico decided to construct 
the Virginia Randolph School, and engaged J. W . .Atkinson 
as its general contractor for that purpose. 
W. F. Gerhardt was, in turn, awarded a sub-contractor's 
job covering· all of the plumbing and the well drilling· relative 
to the construction of the school. 
Your petitioner, having been engag·ed in the well drilling 
business for many years, bid on and was subsequently 
awarded, as a sub-sub-contractor under Gerhardt, a contract 
for actually drilling a well for the school. This contract con-
sists of two documents (Tr., pp. 23-25, and Exhs. 1 and 2). · 
The first is that part of the plans and specifications, offered 
to the public by the School Board of Henrico County, deal-
ing with the proposed well, and the second is the written bid 
or offer made by your petitioner under date of December 
15, 1938, for the proposed job pursuant to those specifica-
tions. The first document consists of a portion of the gen-
eral plans and specifications which were filed as your peti-
tioner's Exhibit No. 1 in the trial court. The pertinent pro-
visions are : 
''WELL: 
"GENERAL: It is the intent to drill a well at Virginia 
Randolph School to furnish ten (15) gallons of water per 
minute. It is estimated that to secure this amount of -pure 
water the well is to be 200 ft. deep and a minimum diameter 
of 6". 
'' If the well is drilled deeper than 200 ft. the extra depth 
shall be determined and fixed by the Architect with the ap-
proval of the School superintendent. 
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5• *"LOCATlON: ·well shall be located at a point desig-
nated in the plans and specifications of the Virginia _Ran-
dolph School. 
''-SIZE OF WELL: The casing of the well shall be 6 inches. 
"It is not anticipated that any rock will be encountered 
when driving the well, but if rock is encountered the well 
shall be cased to rock, and the contractor will be paid for 
drilling through the rock at price bid in his proposal. Pay-
ment will be made at price bid in proposal-requirements to 
be made from existing surface of ground at well sites to the 
gTeatest depth drilled. 
''DEPTH: It is intended to drive the casing approxi-
mately 200 ft. in depth and secure if possible a supply of 15 
gallons per minute from the well. If, however, a suitable sup-
ply of water can be obtained at a less depth and below 100 
ft. from the surface, the well will not be driven deeper. 
Should the contractor fail to secure a satisfactory supply of 
water at a depth of 200 ft. he shall drill deeper, if required 
to do so by the County School Board. 
''The general contractor will be required to set Uj) in his 
proposal the following segregated items:. 
'' Additional cost per lineal foot for a depth beyond 200 ft. 
from surface of ground. 
'' Additional cost per lineal foot for drilling 6" inside diame-
ter h.ole through rock if encountered.'' 
The second document consists of a letter which was filed 
as your petitioner's Exhibit No. 2 in the trial court, the 
pertinent provisions of which are: 
''SYDNOR PUMP & WELL CO., INC .. 
'' 1310 East Main Street, 
'' Richmond, Virginia. 
I 
'' December 15, 1938 
'' Plumbing Contractors Bidding 
"Virginia Randolph School Job 
''For. County of Henrico. 
''Gentlemen: 
"We have examined the specifications covering the 
6* ·well with its •extras and pumping unit and the proposal 
form, and we desire to submit the following fig-ures which 
Sydnor P. & W. Co. v. School Bd. of Henrico Co. 5-
it will be necessary for you to have for the preparation of 
your bid: 
"6":x200 ft. specification well 
"' Extra drilling well in rock, per foot 
$200.00 
6.00 





'' Respectfully stibmi tted, 
"SYDNOR PUMP & WELL CO., INC. 
"By AUSTIN SYDNOR 
.AUSTIN SYDNOR, Sec'y'' 
This bid by your petitioner was accepted, and accordingly 
the contract for the well drilling was closed on the basis of 
the specifications set forth above and on-the basis of the con"." 
struction costs quoted by your petitioner in order to meet 
those specifications (Tr., p. 25). 
The <!ontract thus made was not unlike those building con-
tracts which are made from day to day for oonstruetion jobs. 
In accord with the usual practice of contractors and build-
ers, the contract provided for a basic flat cost of $200.00 for 
a 200-foot well, provided it should meet the specifications of 
the School Board. This basic cost of $200.00 assumed, as 
was indicated in the specifications quoted above, that the con-
struction work would progress smoothly and that no difficul-
ties, such as rock, would be encountered in drilling the well, 
and that the specified amount of water, 15 gallons per min-
ute, would be obtained without the necessity of drilling be-
low 200 feet (Tr., p. 155). . 
7* *The parties to the contract realized, however, that 
rock might be encountered, or that the depth of the well 
might have to go below 200 feet in order to meet the 15 gal-
lon per minute specification, or that both rock and a lack 
of water might be encountered. Either of these unforeseen 
difficulties would increase the expense of drilling the well. 
If both were encountered, the cost of drilling the well would 
be even gTeater. Accordingly, it was specified by the defend-
ants in the plans and specifications that the general contrac-
tor would be required to set up in his proposal the follow-
ing· segregated items: 
'' Additional cost per lineal foot for a depth beyond 200 
ft. from surf ace of ground. 
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'' Additional cost per lineal foot for drilling 6" inside diame-
ter hole through rock if encountered.'' 
In response to this, your petitioner quoted the cost for each 
of these segregated items: 
'' Extra drilling well in rock, per foot 6.00 
'' Extra drilling well beyond 200 ft. well depth speci-
fied, per foot 6.QOH 
It is thus a fact that your petitioner was to receive, pur-
suant to the contract, $6.00 per foot for drilling through rock 
at any depth, and $6.00 per foot for drilling the well beyond 
the depth of 200 feet. Consequently, if the well had to be 
drilled below 200 feet, not through soil but through rock, your 
petitioner was to be paid $12.00 per foot for this double hard-
ship. 
After your petitioner's bid was accepted the well drill-
g.-.i: ing was *begun. The first 23 feet 6 inches of the well 
were drilled through soil. Then rock was encountered 
for the remainder of the way (Tr., p. 95). 
After your petitioner had drilled for a depth of 200 feet, 
it was found also that the necessary amount of water was 
not forthcoming. The specifications provided that your pe-
titioner should drill deeper if required to by the County 
School Board. The uncontradicted evidence shows that the 
necessary advice was given to the defendants, and direction 
was obtained from the School Board for your petitioner to 
go ahead with the construction of the well at a depth greater 
than 200 feet (Tr., p. 142). This was done and the final depth 
of the well where the specified amount of water was obtained 
was 393 feet 9 inches (Tr., p. 95). 
Of this total depth of 393 feet 9 inches, 193 feet 9 inches 
had to be drilled below the _200 foot level, and 370 feet 3 
inches had to be drilled through rock. Accordingly, your 
petitioner, under date of May 15, 1939, submitted to the de-
fendant, W. },. Gerhardt, its bill for services pursuant to the 
contract. This bill was your petitioner's Exhibit No. 3, and 
reads: · 
''SOLD TO 
"W. F. Gerhardt, . 
· "2007 VVest Broad Street, 
'' Richmond, Virginia. 
'' May 15, 1939 
Sydnor P. & Vv. Co. v. School Bd. of Henrico Co. 
'' To drilling, casing and testing well as 
per specifications at Virginia Ran-
dolph School . $ 200.00 
''Extra for drilling in rock from 23'6" 
to 393'9" 370'3" @ $6.00 per foot 2,221.50 
'' Extra for drilling beyond 200 ft. 
9" well •depth specified from 200' to 
393'9" 193'9" @ $6.00 per foot $1,162.50 






Bills in like amounts were, in turn, submitted by W. F. Ger-
hardt to J. W. Atkinson and by J. W. Atkinson to the School 
Board of Henrfoo County. 
Only a portion of this bill has been paid, leaving unpaid 
the balance of $1,212.20. Demand has been made for the pay-
ment of this amount, but payment has been refused. The 
only reasons assigned ·by the School Board for its failure. 
to pay to Atkinson the balance of $1,212.20 of your peti-
tioner's bill are those set forth in a letter from the School 
Board to Atkinson dated June 6, 1939, a copy of which was 
filed in the court below as your petitioner's 1E:xhibit No. 7. 
Those reasons, according to that letter are: 
''June 6; 1939 
"P.W.A. 
'' Docket Va. 1326 
'' Virginia Randolph School 
'-'J. W. Atkinson & Company, 
'.' Richmond, Virginia. 
''Gentlemen: 
''You handed us this morning the extra as submitted by 
your subcontractor ·w. F. Gerhardt for the well at Virginia 
Randolph amounting· to $3,384.00. 0 
''We wish to advise that we do not interpret the original 
proposal in such a manner as would justify or arrive at this 
figure. The original bid included the following: 
'' 'Extra drilling well in rock per foot $6.00 
'' 'Extra drilling well beyond 200 ft depth specified 
per ft.' 6.00 
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10• *"We interpret the first itemized extra as meaning 
rock drilling at any depth, whether within the 200 ft. 
set up or beyond the 200 ft. set up. 
''We interpret the second itemized ~xtra as meaning, if 
dirt was encountered beyond the 200 ft. specified, an extra 
would be allowed 011 the basis of $6.00 per foot. This of 
course would include casing beyond the 200 ft. specified. The 
drilling in rock of course requires no casing, and this has 
been taken into consideration in the extra cost for drilling in 
rock .. 
' ' Very truly yours, 
"RAYMOND V. LONG, 
"Director School Buildings." 
Your petitioner properly looked to W. F. Gerhardt, the sub-
contractor under whom your petitioner worked, for payment 
for constructing the well. In fact, your petitioner's bill, which 
is set forth above, was addressed only to W. F. Gerhardt. 
In this bill your petitioner charged Gerhardt, pursuant to 
the contract, for drilling through rock at the rate of $6.00 
per foot, and for drilling the well below 200 feet at the rate 
of $6.00 per foot. · 
· The School Board, as evidenced bj7' Mr. Long's letter to 
Mr. Atkinson, disagreed with this bill by stating that your 
petitioner should receive only $6.00 per foot for drilling 
through rock and only $6.00 per foot for drilling below the 
specified 200 foot depth, whether in rock or otherwise. , 
On the other hand, the sub-contractor Gerhardt, against 
whom your petitioner prays judgment, agreed with your 
11 • petitioner that the contract *called for $6.00 per foot 
for drilling through rock wherever encountered and, 
in addition, $6.00 per foot for drilling below the 200 foot level. 
This is evidenced by your petitioner's Exhibit No. 6: 
'' May 24, 1939 
"Re: Well, Virginia Randolph !School 
'' Glen Allen, Virginia 
"J. W. Atkinson & Co . 
. '' 112 ID. Cary St. 
''City 
Sydnor P. & W. Co. v. School Bd. of Henrico Co. 9 
''Gentlemen: 
· "I am herewith enclosing a copy of :a letter received from 
the Sydnor Pump and Well Company. . 
'' His letter is in detail, most explicit and correct in accord-
ance with plans and specifications anq with our contract with 
you. 
'' The extra drilling of $6.00 per foot below 200 feet is cor-
rect and the extra $6.00 per foot if rock is encountered is 
correct. 
·''The Sydnor Pump.and Well Company are requesting pay-
ment for this work and we are asking thf:lt you please get 
this' straightened out with the proper authorities and pass 
along payment to us so we .may pay the Sydnor Pump and 
Well ·Uompany for this extra work. 
''Thanking you for your prompt attention, I am, 
"Yours very truly, 
""\¥. F. GERHARDT.'' 
.Although the contract is clear as to its terms, the School 
Board refused to advance the remainder of the contract price 
to Atkinson or to Gerhardt and Gerhardt thereupon refused 
to pay said remainder o~ the contract price to your peti-
tioner. Consequently, at the suggestion of your petitioner, 
an arbitration of the dispute was arranged between the 
12* School *Board, as owner, and Atkinson, as the gen~ 
era! contractor (Tr., p. 32). By agreement· between 
Atkinson and your petitioner .i\tkinson was to present his 
claim against the School Board on the basis of the bill sub-
mitted to Atkinson by your petitioner (Tr., pp. 34 and 35). 
Your petitioner was not to be ~ party to the proposed arbi-
tration. Atkinson's letter to the School Board, introduced 
in evidence as your petitioD:__er's Exh~bit No. 10, reads: 
' ' Oct. 24th. 1939 
'' Henrico County School Board, 
'' Henrico Court House, · 
'' Rfohmond, Virginia. 
"Attention Mr. Holsinger Supt. 
''Gentlemen: 
'' In as much as there is a disagreement between your Archi-
tect and our :firm as to the interpretation of costs of extra 
work, covering the well specifications bid form, etc., at Vir-
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ginia Randolph School, it is my desire to exercise my option 
to arbitrate in accordance with article 30 of the specifications, 
and in view of the fact that the matter has been dragging 
for a. considerable time, and so as not to cause any delay I 
am ·naming Mr. R. Stewart Royer, Consulting Engineer, 
Builders Exchang·e, as my arbitrator. 
~'We would thank you to select your man at once, so that 
the two named, can get together and select the third part~ 
and get this matter settled at once, Trusting this meets with 
your approval I am 
'' Very truly yours, 
"J. W. ATKINSON & CO. 
"By J. W. ATKINSON.'' 
Mr. Royer was accepted by the School Board, which there-
upon designated Mr. J. J. Williams, Jr. Those two selected 
as the third arbitrator l\fr. C. W. Roper. These three gen-
tlemen met on November 15, 1939, with the expectation 
13* of arbitrating that part of your petitioner's bill of *May 
15, 1939 (petitioner's ·Exhibit No. 3), to-wit, the sum 
of $1,212.20 which the School Board had not already admitted 
to be due and owing. 
Mr. Ratcliffe, who came as counsel for the School Board, 
asked for the privilege of stating the School Board's conten-
tion first because he had to leave early. This privilege was 
granted. Mr. Atkinson had not then arrived. · 
The contention presented for the School Board by Mr. Rat-
cliffe, as its counsel, was in accord with the position assumed 
by the School Board in its letter to. Atkinson dated June 
6, 1939. and hereinabove quoted. 
During Mr. Ratcliffe's statement, Mr. Garland Sydnor; one 
of the officers of your petitioner, who was present at the 
meetinp:, raised several questions and was told that "be 
wasn't supposed to talk". and that his turn would come 
later. In the meantime, :M:r. Atkinson arrived. When Mr. 
Ratcliffe. as an. a-ttornev and not as a witness, :finished pre-
senting the School Board's case, he excused himself and left 
the meeting. 
After Mr. Ratcliffe left. one of the arbiters asked Mr. At- · 
kinson to testifv as to his contention against the School 
Board. Mr. Atkinson said that he had no contention or dis-
ag;reement with the Scl10ol Board. Thereupon, vour peti-
tioner throug-h '!\fr. Gin-land Sydnor conferred with Mr. At-
kinson and advised him that under the agreement between 
Svdnor P. & W-. Co. v. School- Rd. of Henrico Co. 11 
.. . . 
. . the two of them leading up to the proposed arbitratio~, 
14* Mr. Atkinson was to "'present your petitioner's post-
, tiq~ 1 as his (Atkinson's) contention against the Scho9I · 
· Board. :a:ow~ver, Mr. Atkinson persisted in stating that 1:J;e 
. had· no disagreement with the School Board. The a.rbiters 
then requested Mr. Atkinson and all of the proposed wit-
nesses to leave, without having heard any further testimony 
(Tr., p. 3~). 
Immediately after Mr. Garland Sydnor and Mr. Atkinson 
.. left the meeting .room they again discussed the matter. Mr. 
Atkinson,. who had apparently been confused, seemed then 
to understand the reason for the proceedings and to remember 
his agreement witb your petitioner; whereupon Mr. Sydnor 
, · and Mr. At],dnson wellt 11-ac~. _to th~ meeting and Mr. Atkip-
son asked that the matter be opened again and that he be al-
. , lowed to state his contention against the School Board. This 
request was denied (Tr., p. 39). .A.II of the ·arbiters were 
still present, and the only time wnich had elapsed was the 
·time it took Mr. Sydnor and Mr. Atkinson to walk out of the 
-door, to t.alk a moment or so and to return (Tr., p. 54). The-
arbiters had done notbing during this brief interval. 
·· Mr. Garland Sydnor, for your petitioner, was not allowed 
to testify during the proceedings, and such informal remarks 
as 0 ,were made· by.., hilll l\f te.r returning to the room were not 
considered by the _proposed arbiters ·as· evidence (Tr., .pp. 
· 71-72 and 75). ~ _ . 
,, The arQitrators th~n P.repared a statement which . was 
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- '.. • ,. - •. ... •• I.,., .•• --·- L. •:> "L l .• _,; 
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''P.W.A. 
'' Docket Va. 1326 
"Virginia Randolph School 
"Henrico County. 
"The undersigned Arbitrators duly appointed to arbitrate 
a certain controversv between J. W. Atkinson & ,Company and 
Henrico County School Board, arising· out of claim for extras 
for dig-~ing a well on the ··above project, met in the offices 
of R.. Stuart Royer on Wednesday, November 15, 1939, at 2 
o'clock P. M., and after hearing evidence reached a unani-
mous decision that the amount owed J. W. Atkinson & Co. 
by the Henrico County School Board for extras on the above 
project is as follows: 
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'' For drilling well through rock for a distance of 
176.4' @ $6.00 per foot ( above 200')- $1,058.40 
''For drilling well (below 200') a distance of 193.9' 
@ $6.00 per foot 1,163.40 
· Total $2,221.80 
'' The Arbitrators, in view of the work and time involved 
in this case, have set their fee at $50.00 each or a total of 
$150.00, and herewith suomit to the County of Henrico and 
to J. W. Atkinso_n & Co. their joint bill for $75.00 each. 
'' Respectfully submitted, 
'' JN. J. vVILLIA.MS, JR. 
"0. W. ROPER, 
''R. STUART ROYER'' 
The meeting· of the arbitrators then adjourned and no other 
meeting or any hearing was ever had. 
The statement above appears on its face to be in the nature 
of an award growing out of a regularly constituted arbitra-
tion proceeding. However,· one of the arbitrators, Mr .. 
16'"' Roper, testi:fieq. that after hearing Mr. * Atkinson, '' the 
Committee decided that, as long as there was no griev-
ance, there was nQthing to arbitrate",. and that the "Com-
mittee" ''didn't have any evidence to make an award". It 
"had nothing to arbitrate" as they understood it (Tr., p. 
61). Mr. Royer, a second of the arbitrators, testified to the 
same facts (Tr., p. 75). Mr. Williams, the third arbitrator, 
who was appointed by the School Board, did not testify. 
However. despite these statements made by two of the so-
called arbitrators, and despite the fact that neither the de-
fendant Gerhardt nor your petitioner was a party to the at-
tempted arbitration and that your petitioner was not given a 
chance to be heard, the trial court held that a valid award 
was made, tbat it is binding on your petitioner, and that 
your petitioner can recover nothing from defendant Ger-
hardt. For his holding, err_or is respectfully assigned. 
ASSIGNMENTS OF ERROR. 
1. 
The trial court erred in holding that the arbitrators made 
a valid award. · 
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2. 
The trial court erred in holding that the said award, even 
though assumed valid, is binding on your petitioner. 
3. 
The trial court erred in holding that your petitioner 
17• is not *entitled to recover from the defendant Gerhardt 
the sum of $1,212.20 and interest, and in granting judg-
ment for ~nd on behalf of all of the defendants herein. 
4. 
The trial court erred in holding that your petitioner should 
pay to the defendants their costs. 
ARGUMENT. 
1. 
The trial cow·t erred in holding that the Mbitmtors made a 
·valid award. 
Your petitioner respectfully submits that the alleged award 
is a nullity and 'Should have been set aside by the trial court 
for the following reasons: 
(a) By admission of two of the arbitrators and by all of 
the evidence in the case there was nothing which was sub-
mitted to the arbitrators for decision. 
Mr. Sydl).or testified that he was present at the hearing and 
that no evidence was submitted to the arbitrators as to the 
difference between the bill submitted by him to Gerhardt in 
the amount of $3,384.00 and the bill approved by the School 
Boa1·d in the amount of $2,221.80: 
18* :ii:,' Q. Was anv evidence submitted to the arbiters in 
support of your claim? 
"A. At the arbitration meeting? 
''Q. Yes. 
'' A. No, not then. 
'' Q. Was that the only hearing ever had Y 
'' A. That was the only general hearing that was had and 
that was to permit any further questioning that was neces-
J ........... 
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sa;y with regard to the record ·which· had been previously 
turned Qver. to th:e arbiters.'' 
. . 
. - '- • . . . .,j 
In corroboration, Mr. Roper, one of the arbitrators, tes-
tified:. 
:.-- . \,' 
., I 
'.'Q. The County admitted that it owed $2·;221.80. Mr. Syd-
. nor claims there :Was ,;rwed $3,384.00. · vV as any evidence sub-
mitted in,~upport of Mr. Sydnor's claimY · , ,, , 
"A. Not that I re~ember,: s.ir. · 
'' Q. Did you all consider the difference be.tween $3,384 .and . 
the $2,221.807 ; ·, · : ~ 
." A. As · I -reµiember, we did not." 
. And Mr. Royer, another of the __ arbitrators, also agreed 
that no evidence was taken .or. considered as to the disagl'ee-
ment which they thought they :were ,to arbit;rate .. when they 
opened the bearing: · · ~ , r . · ·· · : · ; 
'' Q. M1·-. --Sydnor contends that $3,384 was due to him as 
extras. The County contended that $2,221.80 was due to Mr. -
Atkinson as extras. Was any evidence heard in sµpport of 
Mr. Sydnor's claim· to the diff.erep.ce betwe~n those two 
amounts? · · 
19• · · · 'it'' A~ No- evidence -wh.at~ver ... 
'' Q. Was any evidence iii. support of th~ difference 
between those two amounts taken into. consideration Y ' 
''A. It was not.'' 
. Not only was no evidence taken in support of your peti-
tioner's contentions, but also the two of the arbitrators, Mr. 
Roper and Mr. Royer, who testified, stated that nothing was 
submitted to them to arbitrate: 
By Mr. Roper: 
'I: IJ 
'' A. We met in the office of Mr. Stuart Royer on the 15th 
of November, 1939. There were present at that time, as I 
recollec:t it, Mr. Ratcliffe, Mr. Sydnor, Mr. Atkinson, myself~ 
Mr. Williams and Mr. Stuart Royer. We were prepared to 
proceed. As I recollect, Mr. Ratcliffe stated that he had a 
previous engag_ement and would like to be heard first. He 
proceeded to state . the County's side of tho case, as I un-
derstood it, stating several tim~s during the meeting that he 
had an engagement and had to hurry, and then after Mr. 
Ratcliffe stated his side of the case he asked Mr. Atkinson 
if he had any statement to make and he stated that he was 
' 
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in accord with the way Mr. Ratcliffe had stated the case for 
the County and had :iio--I don't recollect just the work. or 
exactly the way he expressed it, because it has been a long 
time ago, but stated he was in accord with the statements. 
Mr. Ratcliffe had made and, therefore, he had no grievance 
against the County. That is my recollection of it, sir .. 
"Q. What happened nexU 
"A. Then the committee decided that, as long as there was 
no grievance, there was nothing to arbitrate." 
By Mr. Royer: 
"A. :M:r. Ratcliffe stated that he would like to be heard 
:first, that he had another engagement. So we heard Mr. 
Ratcliffe and he stated the County's case, which was one of 
the principals. We then asked for the other principal, Mr. 
Atkinson, to state liis case and he stated that he con-
20* curred with the County in what had •been done and 
what the County had paid and he had no fa ult to find 
with the disposition and ,attitude the County had taken in 
the matter. 
·'Q. Then what happened? 
'' A. The three arbitrators got together and decided that, 
as there was no difference, there was nothing to arbitrate. 
''Q. Then what happened 1 · · 
"A. Mr. Garland Sydnor brought Mr. Atkinson back into 
the hearing and he wanted to be heard again and the arbitra-
tors, having hear~ them and reached a decision, refused to 
reopen the matter. 
"Q. Did ·:M:r. Sydnor testify before the arbiters f 
"A. My recollection is that he did not. He did some talk-
ing there later on but, to the best of rpy recollection, that 
was after we reached that decision. The arbiters did not 
hear Mr. Sydnor in arbitrating the case. 
''Q. Did the arbiters in entering their award take into con-
sideration anvthin?; that Mr. Sydnor might have said? 
'' A. No. The only thing that they took into consideration 
at all was that they were together to hear the differences and 
reach n deci~ion in rep.:ard to the differences and, as there were 
no differences, we felt that there was nothing for us to ar-
bitrate.'' 
And on cross examination; :Mr. Royer again testified that 
there was nothing to arbitrate: · 
"Q. After Mr. Ratcliffe made a statement of '1is position 
or a statement of the- case on behalf of the County, and Mr. 
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Atkinson likewise stated his views, did you, tog·ether with the 
other arbiters, then agree that the construction of the con-
tract contended for by Mr. Long in the letter of August 10, 
1939, was coITect 7 
21 * =iH, A. Vle did not. vVe agTeed that we didn't have any .. 
thing to arbitrate and we didn't consider anything at 
all except· what both sides contended was due .the contrac-
tor.'' 
Further, on redirect examination, :Mr. Royer stated: 
"Q. And it was the opinion of the arbiters that there was 
no matter to be arbitrated f 
'' A. Absolutely, that was our opinion. 
''Q. In making the award what wa~ the opinion of the ar-
bitrators? 
"A. That there was nothing to arbitrate, that both parties 
agTeed on what they were entitled to." 
(b) The award should have been declared null and void 
and set aside because of failure of intent of the arbitrators, 
and a general and apparent mistake on their part as to their 
duties. 
The general rule in this c.onnection is well stated in 6 C. J. 
S., pag·e 253 : 
"According· to many decisions, whenever, in a proper pro-
ceedin9:, it is made plainly to appear, reither by the face of 
the award or properlv by matter extrinsic thereto, that the 
arbitrators have fallen into suc.h an error, either of fact or 
of law, as will make. the award operate prejudicially against 
the complaining party, as to a material matter, in a manner in 
which tl1ey manifestly did not intend it to operate, the award 
will not conclude the parties as to such matter, and if the 
entire award is so infected bv such a mistake or if the in-
operative portion is not clearly severable from the remainder 
the award is thereby vitiated and may be set aside." (Italics 
ours.) · 
It is n fact. substantiated by the uncontradicted testimony 
of Mr. Sydnor and two of the arbitrators, that the ar-· 
22~· bitrators made a mistake in making >iany. award. The 
onlv matter which was to have been arbitrated was the 
difference between the total amount of your petitioner's ,bill 
and that part of the bill admitted to be owing by the 'Sc1100I 1 
Board of tlle County. However, no evidence was submitted 
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·on this point and therefore there was no consideration by the 
arbitrators of the matter to be arbitrated .. 
Consequently, the intent of the arbitrators was tQ say that 
they had nothing before them to arbitrate and that accord-
ingly they were returning the case to the parties on the facts 
which liad theretofore been agreed on by them.. Obviously, 
on the testimony of 1\fr. Atkinson that there was no difference 
between him and the County, the arbitrators intended to re-
turn an award saying that they had nothing~ to arbitrate and 
tha.t Mr. Atkinson and the County were agreed. 
However, the so-called award of the arbitrators found a 
definite amount, and your petitioner respectfully submits that 
such finding· was, in light of the testimony of the arbitrators, 
contrary to their intent and should have, .accordingly, been 
set aside -hv the trial court. 
In this connection Judge Gregory, of the Supreme Court 
of Appeals, has laid down tJ1e rule within which your peti-
tioner's contention squarely comes. Equitable Fire cf Mari~e 
Insnrance Company v. Stieff ens, 154 Va .. 281, 153 S. E. 731: · 
"The parties have made the appraisers the judges-the 
court of last resort-unless they have mistaken their au-· 
thority, departed from the submission, clearly misconceived 
their duties, acted upon some fundamental and apparent mis-
take or haw~ been moved by fraud or bias.'' 
23~ *The word ''appraisers'' used by Judge Gregory was 
in this particular case synonymous with ''arbitrators". 
·within this rule, the action of tl1e arbitrators in the case 
at bar h1 handinu· down an award when there was no evidence 
before them on 'the point at issue ( to-wit, the difference be-
tween tl1e amount admitted to be due and the amount claimed 
l)y Sydnor) makes it apparent that they had "mistaken their 
authority, departed from the submission, clearly miscon-
ceived tlieir duties, ancl acted upon a fundamental and appar-
ent mistake,'' and accordinp:ly the award should have been 
set aside by the learned trial court as a nullity. 
( c) Your netitioner furt11er submits that the so-called 
~wr,rcl ~hould have been set aside bv reason of the innocent 
mi~conduct of the arbitrators. · 
"An award may be vitiated and rendered subject to im-
neachment or bein<r set aside bv reason of the fraud, corrup-
tion. or misconduct of the arbitrators, especially where one 
nf the parties uarticipated therein. Where improper con-
duct is shown, the fact that the arbitrators were not actuated 
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by an evil or corrupt intent will not prevent the vacation of 
the award. and ordinarily it-need not be shown that the mis-
conduct was actually injurious, although it must be of such 
~ p.atur~· as to be calculated to prejudice the rights of the 
par.ties~" 6 C. J. S., page 249. 
The misconduct of the arbitrators which is shown by the 
evidence is (1) their failure to permit Sydnor to testify, (2) 
their making an award when they admit there was nothing 
to arbitrate, and (3) their failure to re-open the case upon 
the return of Atkinson to the room so that "'evidence 
24• could be taken concerning the matter in controversy. 
The uncontradicted evidence is that Mr. Sydnor was 
told to '' hush up'' and was thereafter never given an oppor-
tunity to testify; that Mr. Atkinson left the room after stat-
ing that tl1ere was no difference between him aud the County; 
that Mr. Svdnor left the room with him and discussed with 
Mr. Atkinson; out of the presence of the arbitrators, the mat-
ter pertaining to the arbitration; that Mr. Atkinson then re-
turned to the arbitrators and requested that the matter be re-
opened so that he could testify; and that the arbitrators re-
fused his request. 
Ordinarilv · we do not believe that the refusal of the ar-
bitrators to"' re-open the case to receive testimony from Mr . 
.Atkinson would be irregular. However, when the arbitrators 
had nothing before· them to decide, according to their own 
testi.mony,, we· submit that it was an error on their part to re-
fuse ta open the matter in order to hear such testimonv as 
might have been given by Mr. Atkinson and other witnesses: 
In Shipman v. Fletcher, 82 Va. 601, 609, 610 (1886), this court 
held that the making of what purports to be an award, with-
out hearing all of the testimony, is improper conduct on the 
part of the arbitrators, and is therefore ground for setting 
aside tbe so-called award in a· court of' equity: 
''In Phipps v. Ingram, 3 Dowling-, 669, an award was set 
aside. It was held that the refusal of an arbitrator to ex-
amine witnesses is sufficient misconduct on his part to induce 
the r.mrrt to set aside his Award, though he may think be has 
sufficient evidence without them. Pepper v. Gorham, 4 Moore, 
· 14-R: Lee v. PaMllo, 4 Lefa·h,. 336: in re Haigh's Estate: Haigh 
v. Haiah.. L, J. Equity, Vol. 40, 420. 
''Chief .Tustice Spene.er ~Rid. in Van Courtland v. Under-
hill, 17 Johns. 409: If the arbitra.t.ors refuse to he~r 
25• evidence •nertinent ~nd material to the matter in con-
troversv it is uno11estionablv such conduct as will vitiate 
an award in ·a court of equity. "' · 
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''In Morgan. v. Mathew, 2 Ves. Jr. 15, Justice vVilmqt said 
that corruption in the arbitrators or their proceeding con-
trary to. the principles of natural justice, though there be no· 
corruption, as if they will not hear a witness, are, g;ood causes 
:for setting aside an award. 'It' is useless to multiply authori-
fa~8 on this point,' said this learned justice, 'as the principle 
cannot ,be controverted that for misbehavior of the arbitrators 
in refusing to hear material testimony an award will be set 
aside in equity. The principle is so fundamentally just that 
it requires no adjudged eases to support it. How are the. 
arbitrators to do justice between the parties if they refuse to 
avaiL themselves of the testimony of witnesses to arrive at a 
just and conscientious result~ It is true the arbitrators arc 
judges of the parties' own choosing, and I would do nothing 
to discoura.g·e arbitration. It is a cheap and peaceful method 
of 8ettling disputes; but to uphold and maintain the awards of 
arbitrators when they a~e g;uilty of such gross and scandalous 
misbehavior, as to refuse to hear material evidence, would,, 
in my judgment, produce an universal dread of that mode 
0£ adjusting differences.' 
"Tr from anv cnuse the arbitrators have failed to consider 
and ·pass on rri'atters material to the controversy, the award. 
resulting from such an imperfect consideration of the matters· 
in issue cnnnot be said to be entitled to any weight or au-
thority. Indeed, it is not their .iudgment; it is no .71.tdgment 
at nll, for the contro1Jerifd matters were not submitted to. 
others, bitt to them. 'They a.re }lie chosen. ju,dges, but they 
have not sat in ju,d,qment; they cannot be allowed to finally 
decide the 1tnerits of a controversy of which they are entir(?ly 
i.tJnorant. '.' (Italic~ om~~.) 
Therefore, your petitioner rP.spectfully submits that al-
thougl1 the misconduct of the arbitrators was not actuated 
by any evil or corrupt intent on their part~ the rights of the 
parties were nevertheless materially prejudiced; and this 
misconduct is, therefore, grounds upon which the so-called 
award should have been set aside by the trial court. 
*2. 
The. ~rial r:01.irt erred in holding _that the said award, even 
thou,_qh assumed valid,. is binding on yoUtr petitioner . 
. 'The arbitrators were guilty of miscondnct in not allowing· 
Mr-. 'Sydnor tn t~stify for your 'petitioner; or, if the refusal 
to allow Mr. 'Sydnor to testify was not misc.ond?ct, your pe-
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titioner was not a party to the arbitration and therefore is 
not bound thereby. 
We deny that any award has been made. But assuming 
arguendo that the arbitrators actually arbitrated the matter 
and .then made a valid award, your petitioner respectfully 
submits that the award would not be binding- on it or on W. 
F. · Gerhardt, the only person against whom judgment is 
soug·ht, because neither was a party to the arbitration. 
The testimony shows t11at W. F. Gerhardt was not a party 
to the arbitration proceedings, and that l1e did not take part 
in those proceedings and was not even present at the pro-
posed hearing. , 
The testimony further shows that your petitioner was not 
a party to the proposed proceedin~s and that ~fr. Sydnor, 
representing- your petitioner, was not allowed to testify at 
the meeting· of the .arbitrators. 
The parties to the arbitration were J. W. Atkinson, the 
p:eneral contractor, and the County School Board of Henrico. 
This fact is substantiated by your petitioner's Exhibit No. 
10 in the trial court, which is a letter from .Atkinson to the 
School Board statin~ tl1at, ''In a8 much as there is a dis-
agreement between your .A:rcl1itect ancl our firm as to 
27* the interpretation *of costs of extra work, covering- the 
well specifications bicl form, etc., at Virginia Randolph 
School. it is my dei:dre to exercise my option to arbitrate 
:1r1 • •." fo this letter Mr. Atkinson named 1\1:r. R. Stewart 
Royer as llis arbitrator, and sugg·ested that the Scl1ool Board 
selent its arbitrator ~o that the two could select a third. Ac-
cordingly, this was done. 
Under these circumstances, tl1e only way in which your pe-
titioner could be ho1incl by the proceeding·s is hv <1~tonpel or 
by an agTeement to be bound. 
There Hre no elements of estoppel present in the caS'e at bar. 
Aceordirn:dv, tbe only manner in which your petitioner could 
have been bound is bv an agreement to l)e bound. However, 
vour petitioner did not a!?:ree with the Countv School Board 
~r with Ger1mrdt. ag·ainst ·whom judgment fs songllt, to be 
bm,ncl by· the arbitration, or to become a party to the pro-
ceedim~:s. 
Your netitioner did agree, however~ with Atkinson on- cer-
htin ronditions to be bound bv an arbitration of the matter in 
di.~nnte. The conditions o{ this ag-reement were that the 
nuitter in clic:_tpute, tha.t is, the $1,212~20, was to be arbitrated 
anrl tlrnt the claim for the $1,212.20 was to be presented by 
Atkin~on in the arbitration proceedings in accordance with 
the bill snbrµitted to Gerhardt by your petitioner. The testi-
mony in this· respect is uncontradicted: 
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"Q. You said that after tllis conference with Mr. Long you 
and Mr. Gerhardt and Mr. Atkinson had a discussion, after 
leaving his office. What was the understanding you all ar-
rived at in that discussion? 
28~ *'' A. That we could avoid a suit -if we could reduce 
our arfl,umeut to arbitration, that Mr. Gerhardt, as a sub-
icontractor, and Sydnor, as a sub-sub-contractor, had no status 
in a. PvVA contract with the borrower-in this case the owner, 
ihe School Boa1~d. The PW A ref erred to them as the bor-
rower. ·Anybody they loaned money to, that was their term 
for them. That ·being the case~ Mr. Atkinson would have to 
do the arbitrating and the arbitration would be based on the 
· contention set forth by me to Mr. Gerhardt and, in turn, by 
lfr. Oerhardt to Mr. Atkinson and, in turn, by Mr. Atkinson 
to the School Board. 
'' (~. Did you all agree to arlJitrate the matter? 
'' A. Under those conditions. 
"Q. vVhose claim was to be arbitrated? 
. "A. My claim throug·h the channel that I have just men· 
tioned. . 
"Q. ·was your claim to be arbitrated or was Atkinson's 
claim to be ar,bitrated against the Board Y v\T as your claim 
iw:ainst Gerhardt? 
-, '.A. Atkinson's claim against the Board was to he ar· 
bitrated. 
''0. And what was Atkinson's claim to be? 
".A. Atkinson's claim was to be Gerhardt's claim against 
Atkinson and that claim was to be my claim ag·a.inst Ger-
hardt." 
It is Ri.9:nificant that this testimonv is in nowise contra. 
il.icted hv 1\fr. Gerhardt or Mr. Atkinson or, indeed by any-
one. A.nd. as a matter of fact, neither Mr. Gerhardt nor Mr. 
Atkinson was called to testify in this case. ~ 
The uncontradicted testimony further shows that the agree· 
mcnt between your petitioner and Atkinson was not complied 
with and that Atkinson failed to present any claim, 
29• whether based on your petitioner's bill or *otherwise, 
in the arbitration proceeding·s, with reference to the 
matter in diepute. 
Therefore it is re~pectfully submitted that neither your 
petiti<>ner nor Gerhardt is ,bound by the attempted arbitra~ion 
proceeding·s or the so-ealled award, and that even if the award 
is permitted to stand, your petitioner is entitled to recover. 
from Gerhardt for the amount sued. 
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3 and 4. 
The trial co'lttt erred in holding that your petitioner is not 
ent#led 'to r.eco.ver .from the def end ant Gerhardt the 
ttmount of .$J,21f.!20, and in granting judgment for and 
on behalf of all of the defendants herein. The trial court 
erred in holding that yoitr petitioner shonld pay to the 
def enda.1~ts tlieir costs. · 
Your pentioner respectfully submits that the contract in 
this case is free from any ambiguity.· The specifications call 
for a well which will produce 15 gallons of water per minute. 
The specifications indicated that the depth necessary to meet 
this requirement probably would not exceed 200 feet and 
that probably no rock would be encountere~ within this 200 
feet. Accordingly, yonr petitioner made a flat basic bid of 
$200.00. ~ . . 
However, the School Board realized that the specified 
volume of water might not be forthcoming at 200 feet and 
that rock might be encountered at any depth. Accordingly, 
it waR stated in the specification~ that. t4e cost of drilling· be-
low 200 feet should be set forth m the bid and, also, that the 
cost of drilling through rock should be set forth in the bid. 
Your petitioner responded vlith a bid of $6.00 per foot for 
each extra foot drilled below the 20Qi foot level and also $6.00 
per foot for each foot drilled through rock. The School 
Board from time to time was advised that rock had been 
HO~· encountered @and when water was not reached at the 
depth of 200 feet, the School Board autl1orized the ex-
tension of the well in order to obtain the desired 15 gallons 
of water per minute. 
Pursuant to the clearly defined terms of tllis contract, your 
petitioner successfully drilled a well according to the specifi-
cations and submitted its bill to the defendant Gerhardt. The 
bill thus presented was: 
'' May 15, 1939 
''SOLD TO 
''W. F. Gerhardt, . f 
'' 2007 '\Vest Broad Street, 
'' Richmond, Virginia. 
"To drilling. ·casing- und testin~ well as 
per specifications at Virginia Ran-
dolpl1 ·School . $200.00 
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''Extra for drilling in rock from 23' 6" 
to 393' 9'' 370' 3" @ $6.00 per foot 2,221.50 
''Extra for drilling beyond 200 ft .. well 
depth specified from 200' to 393' 9" 
193' 9"-@ $6.00 per foot · 1,162.50 $3,584.00,., 
Mr. Gerhardt stated that he was in complete accord with, 
your _petitioner's bill, a-nil that it reflected the terms of the 
contract. 
Of this bill only $2,371.80 l1as been paid, leaving a balance 
of $1,212.20, with interest from May 15, 1939, due and owing 
to y.our petitioner. · 
Therefore, it i~ respectfully submitted that your petitioner 
should be permitted by this court .to recover from the def end-
ant Gerhardt this unpaid balanc.e. 
31 .a * A point of added interest is that .even though there 
bad been no contract provision for the two extras ( drill-
in~ below 200 feet and drilling· through rock), your petitioner 
would be entitled to recover for this extra work since the 
School Board:bad specifically sanationed it. 17 C .. J~ S., page 
822. In the ,case at bar, however, it is not even necessary 
for your petitioner to rely on this ·principle since the con-
tract specifically provides tl1at yoi1r petitioner is entitled to 
$6.00 per foot extra for drilling· below 200 feet., and also $6.00 
per foot extra for drillin~· through rock. 
CONCLUSION. 
In conclusion your petitioner respectfully submits that your 
petitioner is entitled to lrnve the said alleged arbitration 
award i:;et aside as null and void; and, that your petitioner is 
entitled. if Raid award be not set aside as null and void. to 
h:we this court cleclm·e tl1at the said award has no bindinQ; 
effect upon either your petiitioner or W. F. Gerhardt. who 
i~ t.he onlv person 1rn:~inst whom the complainant seeks to 
recover.: that your petitioner is entitled to a recovery against 
W. F. Gerhardt in tl1e a.mount of $1,212.20 with interest at 
6% nerr :anm:nn fr.om Mav 15. 1939, the date- upon which your 
petitioner's bill ,Vas sent to Gerhardt, and costs. . 
Wherefore, your petitioner respectfully submits that the 
decree of the lower c.ourt should be reversed, and respectfully 
prays the awarding··to it of an appeal in order that the mat-
ter may be fully argued before and considered by this Honor-
able Court. 
Counsel for the petitioner herein desires to st~te orally to 
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the court his reason for reviewing the decision com-
32* plained of, and further *prays that a reasonable· oppor-
tunity may be allowed him therefor. 
In the event an appeal is gTanted the petitioner prays: that 
this petition and argument in support thereof be taken as its 
brief, for which it is intended .. 
Counsel for your petitioner avers that a copy of this peti-
tion and brief in support was upon the 26th day of February, 
1943, delivered to George E. Allen, Esq., counsel for W. F. 
Gerhardt, defendant, and on the same day a copy was de·-
livered to Harold Ratcliffe, Esq., counsel for County School 
Board of Henrico County, defendant, and on the same day a 
·copy was.delivered to Mr. J. W. Atkinson, one of the defend-
ants, who is not presently represented by counsel so far as 
your petitioner is advised, and the original hereof is to be 
filed with the Clerk of the Supreme Court of Appeals of Vir-
ginia, at Richmond, Virg·inia. 
And your petitioner will ever pray, etc. 
SYDNOR PUMP AND WELL COMPAi~Y, 
INCORP.ORA.TED, . 
By ALEX. W. PARKER, 
Counsel. 
I, A.lex. W. Parker, whose address is 506 l\futual Building, 
.Richmond, Vir!?.'inia, and who is an attorney duly qualified 
to practice in the Supreme Court of Appeals of Virginia, do 
hereby certify that in my opinion the decree and judgment 
complained of in the foregoing petition ought to be reviewed 
by the Supreme Court of Appeals of Virginia for the 
33* reasons set forth in the *foregoing- petition and brie.f 
in support thereof. 
ALEX. W- PARKER. 
Richmond, Virginia, February 26,, 1943. 
Received February 26, 1943. 
M. B. WATTS, Clerk. 
March 9, 1943" .. Appeal awarded by the court. Bond $300. 
M.B.W .. 
!" 
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RECORD 
VIRGINIA: 
County of Henrico, to-wit: 
Record of proceeding·s had before the Circuit Court of 
the County of Henrico in a certain cause in ~hancery, pend-
ing therein under the style of ''1Sydnor Pump and Well 
Company, Incorpo_rated v. County School Board of Hen-
rico County, J. W. Atkinson and W. F. Gerhardt", and 
wherein a final decree was entered on-Friday, November 
13, 1942. 
Be It Remembered, That Heretofore, To-wit: 
At Rules held in the Office of the Circuit Court of the 
County of Henrico, on· the third Monday in October, 1940, 
came the complainant and filed its bill against the defendants, 
and also came the County School Board of Henrico County 
and filed its answer, which Bill and Answer ate in the·follow-
inQ: words and figures: 
''BILL.'' 
Virginia: 
In the Circuit Court of the County qf Henrico-
Sydnor Pump and v\T ell Company, Incorporated, Complainant 
v. 
Countv School Board of Henrico County, J. W. Atkinson and 
W. !11• Gerhardt, Defendants 
BILL IN EQUITY. 
To ,the Honorable .Julien Gunn, Judge of the Circuit Court 
of Henrico County: 
Your complainant, Sydnor Pump and Well Company, In-
corporated, a corporation organized and existing under the 
laws of the Commonwealth of Virginia, respectfully sho~eth: 
page 2} 1. That J. W. Atkinson {somet~es hereinafter 
referred to as '' Atkinson''), trading as J. W. At-
kinson & Company and County School Board of Henrico 
County (sometimes hereinarter referred to as ''Board''),· a 
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body corporate under and by virtt1e of Section 653 of the 
Code of Virginia of 1919 and Acts of Assembly amendatory 
thereto, entered into an agreement, dated December 23, 1938,. 
whereby .the said Atkinson contracted, among· other things, 
to make for the said Board certain improYements at the Vir-
ginia Randolph School in Henrico County, Virginia; that 
among the improvements to be made at the Virginia Ran-
dolph School was the drilling, casing and testing- of a well, . 
all to be done in accordance with the said a~:reement and the 
plans, spec.ifications and documents attached,thereto and made 
a part thereof; that in entering into the contract it was con-
templated (1) that the said well would have to be drilled to 
a depth not gTeater than 200 feet and (2) that, in drilling the. 
same, rock would not be encountered; that it was provided in· 
the said agreement that the said Atkinson shoµld receive 
from the said Board and the said Board should pay the . said 
.Atkinson (1) additional compensation, should the well have 
to be drilled to a g-reater depth than 200 feet, at the rate of 
$6.00 per lineal foot for a depth beyond 200 feet and (2) ad-
ditional compensation, .sl10uld rock. be encountered, at the 
rate of :$6.00 per lineal foot for drillin~ in rock, viz: 
Extra drilling well in rock per foot $6.00. 
Extra drilling well beyond 200' depth specified per foot 
$6.00 .. 
, 2. That the said Atkinson retained W. F. Gerhardt, as sub-
contractor. to make ,certain ·of the improvements at Virginia. 
Randolph School, including the drilling, casin~ and 
. 1_page 3 ~ te~ting ,of tI1e .said well, all to be done in accordance 
with the said .ag-reement of December 23, 1938, and 
the sa.id attached plans, spee.ifica.tions and documents; that 
it was likewise contemplateq (1) that the said well would 
have to be drilled to a depth not greater tlrnn 200 feet and 
(2) that, in drilling the Erame, -rock would not be encountered; 
that it was likewise a.~reed tliat tl1e said Gerhardt should re-
cei.ve firom the said ..Atkinson -and the said Atkinson should 
pav tl1e said Gerhardf (1) additional compensatfon. should 
the well have to be drilled to a greater depth than 200 feet, 
at the :r.arf:e .of $6.00 :per lineal .foot for a denth beyond 200 
fMt :and (2) additional ··comuensation, should rock be en-
:co:nin:fored, .a:t the -rate ,o'f $6.00 })er Hneal foot for drilling in 
roek. 
:a. That, irn ·tnirn, .the said 1Gerl1a-rdt rcfadne<rl your com-
'F)lainant, ,as -sub-sub~onrtra.cfor. rto drill. case and test the said 
·well • .-all ta be ,done in aeccrirdst,nce with tbe .said ag:reement of 
Decembeir .23, 1938, and the ,attached plans, specifications a.nd 
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documents; that it was likewise contemplated (1) that the 
said well would have to be drilled to a depth not greater than 
200 feet and (2) that, in di-illing the same, rock would not · 
be encountered; that it was agreed that your qomplainant 
should receive from the said Gerhardt and the said Gerhardt 
should pay your complainant (l) $200 .. 00 for drilling the well 
and (2) additional compensation, should the well have to be 
drilled to a. greater depth than 200 feet, at the rate of $6._00 
per lineal foot and (3) additional compensation, should rock 
be encountered, at the rate of $6.00 per lineal foot for drill-
ing in rock, viz : 
6"x200 foot well , 
Extra drilling well in rock per foot 
Extra drillin.~ well beyond 200 foot well depth speci-




page 4 ~ 4. That your complainant, upon being retained 
as aforesaid by the said Gerhardt,. forthwith pro~. 
ceeded to drill. case and test the said well, all of whieh was 
done in accordan<>e with and was authorized as specified in 
the agreement of December 23, 1938, and the plans, specifica-
tions and documents .attached thereto, the said a~reement 
between the said Atkinson and Gerhardt, and the said agree-· 
ment between the said Gerhardt and your complainant; that 
to obtain a ~m.tisfactoty water supply it was necessary to 
drill to a depth of 393- feet 9 inches; that in drilling the said· 
well your complainant drilled (l) beyond a depth of 200 feet 
for a distanc(:l of 193 feet 9 inches. ( from a depth of 200 feet 
to a depth of 393! feet 9 inches) and (2) in rock for a distance 
of 370 feet 3 inches frotn a depth of 23 feet 6 inches to a depth 
of 393 feet 9 inches). . 
5. ( a) That for drilling·. casin.~ and testing the well there 
was due unto your complainant by the said Gerhardt the 
sum of $3,584.00, viz: 
Drilling, casing and testing- the well $ 200.00 
Extra for drilline- beyond 200 foot well depth speci-
fied from 200 feet to 393 feet 9 inches-193 feet · 
9 inches at $6.00 per foot 1,162.50 
Extra f 01· drilling in rock from 23 feet 6 inches to 
39R feet 9 inches-370 feet 3 ~inches at $6.00 
per foot 2,221.50 
$3,584.00 
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(b) That as extra or additional compensation for drilling,. 
casing and testing the well there was due unto the said Ger-
hardt by the said Atkinson the sum of $3,384.00, viz: 
Extra for drilling beyond 200 foot well depth speci-
fied from 200 feet to 393 feet 9 inehes-1'93 feet 
9 inches at $6.00 per foot $1,162~50 
page 5 ~ Extra for drilling in rock from. 23 feet 
6 inches to 393 feet 9 inches--370 
feet ? inches at $6.00 per foot $2,221.50 
(c) That as extra or additional compensation for drilling, 
casing· and testing the well there was due unto the said At-
kinson by the said Board the sum of $3,384.00, viz : 
Extra for drilling beyond 200 foot well depth speci-
fied from 200 feet to 393 feet 9 inches-193 feet 
9 inches at $6.00 per foot . $1,162.50 
Extra for drilling in rock from 23 feet 6 inches to 
393 feet 9 inches-370 feet 3 inches at $6.00 
per foot 2,221.50 
6. That your complainant billed the said Gerhardt who, in 
turn, billed the said Atkinson who, in turn, billed the said 
Board; that the said Board, throu.gh its duly authorized 
agent or agents, refused to allow the said Atkinson addi-
tional or extra compensation for drilling in rock ,beyond a 
depth of 200 feet, contending that beyond a depth of 200 fee-t 
no additional or extra compensation was to be allowed; that 
numerous conferences were had between: the representatives 
of the said Board, the said Atkinson, the said Gerhardt and 
your complainant in an effort to fix and settle amicably the 
amount of additional compensation due; that finally a repre-
sentative of the said Board suggested that the dispute as to· 
additional or extra compensation be arbitrated as provided 
for in the said ag;reement of December 23, 1938, and the at-
tached plans, specifications or documents; that since the said 
Gerlmrdt and your complainant were not parties to the said 
aQ:reement of December 23, 1938, which agreement was be-
tween the said Board and the said Atkinson, the said Ger-
hardt's claim (or additional or extra compensation against 
the said Atkinson and your complainant's claim for 
page 6 } additional or extra compensation against the said 
Gerhardt were not properly arbitratable pursuant 
·thereto; 
7. TJrn.t ~ince the additional or extra compensation that your 
complainant was entitled to under its contract with the said 
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Gerhardt was . the same additional or extra compensation 
that the said Gerhardt was entitled to under his contract with 
the said Atkinson and the same additional or extra compen-
sation that the said Atkinson was entitled to under his con-
tract with the said Board, and since it would be to the inter-
est of all parties to establish the various claims at one time, 
it was agTeed ,between the said Atkinson, the said Gerhardt 
and your complainant that Gerhardt's claim for additional 
or extra compensation against Atkinson and your complain-
ant's claim for additional or extra compensation compensa-
tioit against Gerhardt should be fixed, determined and con-
cluded by any award made in an arbitration of Atkinson's 
claim for additional and extra compensation against the said 
Board; that in. agreeing as aforesaid your complainant did 
so upon the understanding, upon the consideration, and in 
reliance that the said Atkinson would vigorously present his 
(Atkinson's) claim for additional or extra compensation, that 
Atkiusqn 's claim against the Board for additional or extra 
compe~ation was the same as your complainant's claim 
against Gerhardt for additional or extra compensation, and 
that Atkinson was to confer with your complainant, and, at 
all times be guided by your complainant's recommendations 
and disclosed wisl1es in presenting his (Atkinson's) claim to 
any arbiters, only your complainant, and not the said Atkin-
son or Gerl1ardt, standing to gain or lose by any award; that 
it wns further ag1·eed that should an award favorable to At-
kinson be made, your complainant would pay the cost of ar-
bitration properly chargeable to Atkinson, your complainant, 
however, in no event to pay more than $75, and that 
page 7 } should an award unfavorable to Atkinson be made 
then Atkinson, Gerhardt and vour complainant each 
would pay 1(3 . of the cost pi:operly chargeable to Atkinson, 
yom·· complamant, however, m no event to pay more than 
$25. 
8. That arbiters were chosen and that Atkinson's claim 
B.?;ainst the Board for additional or extra compensation came 
on to he l1eard by the arbiters on November 18, 1939; that 
)rour complahumt had previously conferred with the said At-
kinson and that it was the understanding of .your complain-
ant tl1at the said Atkinson's claim for additional or extra 
compensation was in the amount of $3,384.00, i. e., $1,162.50 
for drilling· beyond 200 feet and $2,221.50 for drilling in rock; 
that your 'complainant was present at the hearing before the 
arbiters; that when tl1e matter came to be heard b~fore t4e 
arbiters, tl1e attornev for the Board, saying that he had an-
other engmrnment, r~quested that the order of pleading be 
1·eversed and that he be permitted to present the Board's case 
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:first, that the request was allowed whereupon the attorney 
for the Board argued that.only $2·,221.so was due to the said 
Atkinson by the said Board for additional or extra compen-
sation; that after the said Board's case had been presented 
the said Atkinson was called upon to present his claim; that 
the said Atkinson, in total disregard of your complainant's 
rights and of the said conditions upon which your complain-
ant agreed with the said Atkinson. and the said Gerhardt to 
be bound bv the arbitration between the said Atkinson and 
the said Board, fraudulently, pursuant to some prearrange-
ment with the said Board or in an effort to curry favor with 
the said Board and county authorities, or both, stated to ar-
biters that there was no difference .between him and· 
page 8 ~ the Board as to additional or extra compensation· 
and that the amount as stated due bv the attorney 
for the Board was the amount due 1 that your complainant, having no standing before the arbiters, remonstrated with 
the said Atkinson whereupon the said Atkinson requested the 
nl'biters to reopen the matter and to permit him to present 
anew his claim whic.h request was erroneously denied by the 
arbiters whereupon they entered an award in favor of the 
said Atkinson against the said Board in the amount of 
$2,221.80 as additional or extra compensation for drilling, 
casing and testing the said well, as follows: 
For drilling well through rock for a distance of 
176.4' at $6.00 per foot ( about 200 feet) $1,058.40 
For drilling well (below 200 feet) a distance of 
19R feet 9 inches $6.00 per foot 1,163.40 
Total $2,221.80 
· 9. That the said award has not been entered up as a judg-
ment or decree pursuant to §6161 of the Virginia Code and 
the Acts, if any, of the Ai;;sembly amendatory thereof. 
10. That yout complainant is advised and, upon informa-
tion. smd belief, doth allege that the said Bo!lrd paid the s~id 
Atkinson the $2,221.80 awarded by the arbiters, that Atkin-
son's ~ha.re of the cost of arbitration was $75, and that the . 
sa!d Atkinson, upon receiving·. the Sflid $2,221.80 paid the 
sa.id ,Gerb.ardt $2,171.80; the said Atkinson having· deducted 
$50 of wh1~b $25 was supposed to represent Gerhardt's share 
of the cost of arbitration and of which $25 was supposed to 
represent your complainant's share of the cost of arbitra-
tion; tl.iat the ~aid Gerlmrdt has naid "(Tour complainant 
$2,871.80 of which $200.00 represents the contract price for 
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drilling·, caRing and testing the well and of whioh 
page 9 ~ $2,171.80 represents additional or extra compensa-
tion in drilling, casing and testing the said well; 
that, assuming· that the said award was binding upon your 
complainant he f;houlcl have received of the said Atkinson 
$2,196.80 as additional or extra compensation for drilling, 
casing- and testing the said well, the said Gerhardt having 
failed to add $25 to the $2,171.80 received from the said .At-
kinson which $25 would represent the said Gerhardt's share 
of the cost of arbitration; that in accepting the· $2,371.80 from 
the said Gerhardt your complainant did so without prejudice 
to your complainant's rights; 
11. That the award of the arbiters was and is null, void 
and of no effect and should be set aside in that there was no 
controversy or dispute presented to the said arbiters, in that 
the said arbiters erred in not permitting the said Atkinson 
to present his claim anew, or in that there was fraud in its 
procurement, or any two or .all; that the award is not bind-
ing and conclusive as to your complainant's rights against 
the said Gerhardt in that the conditions upon which your com-
plainant agTeed to be' bound thereby were not complied with; 
that for drilling, casing and testing said well there was due 
unto your complainant the sum of $3,584 .. 00 ( representing 
the contract price of $200.00 and additional or extra conipeii-
sation of $3,38,4.00) of which only $2,371.80 bas been paid 
leaving due unto your complainant by the said Gerpardt the 
sum of $1,212.20. 
Wherefore your complainant, being· without remedy· save 
fo. a ,court of equity where matters of this sort are properly 
cognizable prayeth that the said Board, the said Atkinson 
and the said Gerhardt l)e made parties defendant to this bill 
and be' required to answer same but not under oath 
page 10 ~ which is waived, that proper processes issue, that 
· . the said award of :the arbiters be declared null and 
void and be set a8ide; but that if the said award be. not de.;. 
clared null and void and be not set aside, it be declared not 
conclusive and binding on your complainant; and that your 
complainant r(lcover of the said Gerhardt the sum of $1,212.20 
and cost; and -.your complainant will ever pray, etc. 
SYDNOR PUMP A'ND WELL COMP .A.NY 
INCORPORATED 
By GARLAND S. SYDNOR 
Vice-President . 
.32 - Supreme Court of Appeals of Virginia· 
State of Virginia 
City of Richmond, to-wit: 
Garland S. Sydnor, vice-president, of the complainant 
named in the foregoing bill, being duly sworn says that the 
facts and allegations therein ·contained are true, ·except so 
far as they are therein stated to be upon information and 
that so far as they are therein stated fo ,be upon information 
and he believes them to be true. 
·' . 
GARLAND S. SYDNOR 
Taken, sworn to and subscribed before me, Hazel M. 
Walther, a Notary Public of and for the Ci~y and State afore-
said in my·dty aforesaid, this 20th day of 'September, 1940. . 
HAZEL 1\L w· ALTHER . 
Notary Public. 
page 11 } "ANSWER OF COUNTY SCHOOL BOARD." 
' ·.:...· . 
Virginia: 
: In ·.the Circuit Court of the County of Henrico. 
Syclnor Pump and' ,v ell Company, Inc., Plaintiff 
v. 
County- 1School Board' of Henrico County, J. W. Atkinson, W. 
F. Gerhardt, Defendants 
+.. \ •• 
: . - ' 
Your' Tespond'ent, ·the County School Board of Henrico 
County, for answer unto a Bill of Complaint exhibited against 
it and :others by· the Sydnor Pump and Well Company, In-
corporated. or to so much thereof as they are advised that it 
is necessary to answer, answers and says: · ' 
That· your respondent entered into a contract with J. W. 
Atkinson and Company, as alleged and set forth in the first 
paragraph of plaintiff's Bill, for certain work and "imp1~ove~ 
ments to be· done· at the Virginia Randolph School. 
That in connection with said.work a. well was to be drilled. 
That after completion of the work a·s outlined in the con-
tract there aros~ a controversy between your respondent and 
the said J. W. Atkinson and company relative.to the payment 
for the well. 
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That in compliance with the provisions of the aforesaid 
contract, arbitrators were cbosen and after a full hearing 
of the claim of the said Atkinson and Company against your 
:.. respondent for drilling the well under the aforesaid contract, 
the arbitrators allowed said J. W. Atkinson and Company 
the suni of $2:221.80, which amount was paid by your respond-
ent to the said Atkinson and Company, and was 
page 12 }- accepted by said Atkinson and Company in full 
settlement. 
That the plaintiff was present at the hearing by the arbitra-
tors and was allowed to be heard. 
That there was no understanding· between your respondent 
and the said J. W. Atkinson relatiYe to how he would testify 
before the Board of Arbitrators and that said arbitration 
was, insofar as your respondent is advised, held in· accord-
ance witl1 tl1e terms of the contract and under the laws.of the 
:State of Virginia. · 
That your respondent did not in any way interfere with 
the said Atkinson before he testified before the arbitrators 
but that the complainant admits that it endeavored ~o influ-
ence the said Atkinson in his testimony. · ' 
That said Atkinson did not, nor has be ever made applica-
tion to your respondent for a re-hearing of this matter, but 
on the other hand accepted the payment as above set forth. 
And now having fully answered your respondent, the 
Countv School Board of Henrico County, prays to be hen_ce 
dismissed with its costs in this behalf expended. · · · 
COUNTY SCHOOL BOARD OF HENRICO 
COUNTY 
Ry H. M. RATCLIFFE, Counsel. 
And t.l1e said cause was regularly matured as to all parties 
and set for hearing at rules held on the first Monday in ~o-
vember, 1'940. · 
page 13 } And at another day, to-wit: 
At a Circuit Court continued by adjournment and held for 
the County-of Henrico, on the 18th day of January, 1941, tpe 
1ollowing order was entered·! . :· 
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''ORDER OF JAN1JARY 18, 1941." 
Virginia: .. 
In the Circuit Court of the County of Henrico .. 
Sydnor Pump and Well Company, Incorporated 
'lJ. . . 
County School Board of Henrico County, et als. 
This day came the respondent,1 J. W. Atkinson, by counsel~ 
and by leave of the Court, filed his answer to the bill of the 
plaintiff. 
The Answer of J. w~ Atkinson, referred to in the forego-
ing order, is in the following words and figures: 
"ANSWER OF J. W . .ATITGNSON.'' 
Virginia: 
In the Circuit Court of the County of Henrico. 
Sydnor Pump and Well Company, Incorporated 
"'· County School B~ard of Henrico County, et als. 
The answer of J. W . ..Atkinson, doing business as J. W. At-
kinson & Company, to a bill of complaint exhibited 
page 14 ~ ag;ainst himself and others in the Circuit Court of 
the County of Henrico by Sydnor Pump and Well 
Company, Incorporated. 
This resp~ndent, for answer to said bilI, anewers and says: 
(1) He admits tl1e making of the contract between him-
self and the County School Board of Henrico County as set 
out in paragraph (1) of said bill, but does not assent to the 
construction placed thereon by the plaintiff. 
· . (2) He admits that.he employ~d W. F. Gerhardt to do cer-
tain work; as sub-contractor, upon the "Virginia Randolph 
School including- the drilling, casing and testing· of a well, 
but l1e does not assent to tl1e construction placed by the 
plaintiff upon the eontrnct between him and the said Ger-
hardt. 
(3) He admits that the ~aid Gerhardt employed the plain-
tiff to do tl1e drilling·, casimi· and testing of said well in ac-
cordance with the plans and specifications contained in the 
' I 
I 
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contract of December 23, · 1938, between the respondent and 
the County School Board, but he does not assent to the legal 
conclusions drawn by the plaintiff in connection therewith. 
(4) He admits the allegations of paragraph (4) of said bill .. 
( 5) He de?Jies the legal conclusions contained in paragraph · 
( 5) of said bill. 
(6) He admits the statement of facts contained in para-
graph (6) of said bill, but denies the conclusions of law that 
the respective claims of the plaintiff and said· Ger-
page 15 ~ hardt were not properly arbitrable pursuant to 
" the said agreement of December 23, 1938. 
(7) He admits the allegations of paragraph (7) of said 
bill, except the allegation that respondent agTeed "at all 
times (to) be guided by your complainant's recommendation 
and disclosed wishes in presenting his (Atkinson's) claim to 
any arbiters". This allegation, respondent denies. 
(8) He denies the allegation c·ontained in paragraph (8) 
of said bill tl1at he ever agreed with plaintiff that he was en-
titled to the sum of $3,384 for extra compensation, and he 
denies emphatically that he was guilty of any collusion with· 
said School Board or that he endeavored to curry favor with 
said Board. He avers that the award of $2,221.80 as addi-
tional compensa.tion made by the arbitration was duly and 
properly made in accordance with the terms of the said con-
tract of December 23, 1938, and is conclusive and :final and. 
bindin~· upon the plaintiff and all other interested parties. 
(9) He denies the allegations contained in paragraph (10) 
of said bill. . 
(10) He denies the allegations contained in paragraph (11) 
of said bill. 
And having fully answered, this respondent prays to be 
hence dismissed, etc. 
JAMES E. CANNON 
Counsel for Respondent. 
J. W. ATKINSON 
By Counsel. 
page 16 ~ . The Answe·r of W. F. Gerhardt, :filed on the 18th 
day of J aimary, 1941, is in the following words 
and :figures : · · 
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Virginia: 
Supreme Court of A pp ea.ls of Virginia 
"ANSWER OF W. F. GERHARDT.'' 
In the Circuit Court of Henrico County. 
Sydnor Pump and Well Company, Incorporated, Complain-
ant 
v. 
County School Board of Henrico County, J. "\V. Atkinson and 
W. F. Gerhardt, Defendants 
ANSWER OF \V. F. GERHARDT. 
The answer of W. F. Gerhardt to a bill of complaint ex-
hibited against him and others in the Circuit Court of Hen-
rico County, Virginia, by Sydnor Pump and Well Company, 
Incorporated. 
This respondent, for answer to said bill of ~omplaint, or 
so much thereof as he deems it material that he should an-
swer, answers and says: 
(1) He admits the making of a contract between the de-
fendant, .T. W. Atkinson and the defendant, the County School 
Board of Henrico County, on the subject of the drilling, cas-
in,g and testing· of ·a well for the county, but this respondent 
does not assent to the construction placed upon' said contract 
by the complainant. 
(2) Respondent also admits that the said Atkinson em-
ployed this respondent as sub-contractor to do the work pro-
vided for in the said contract, but this respondent does not 
assent .to the construction placed upon the contract by the 
complamant. 
(3) This respondent likewise admits that he em-
page 17 } ployed the plaintiff to do t11e drilling, casing and 
testing of the said well, whic11 the county employed 
the said Atkinson to drill under the terms and provisions of 
the contract between the county and Atkinson, but this re-
spondent does not assent to the conclusions drawn bv the 
comulainant in connection with said contract. "' 
. ( 4) R,pgnondent adinits the alleg·ations of paragraph 4 of 
the ~a.id bill of complaint. · 
(5) Respondent denies the legal conclusions drawn by the 
- plaintiff and stated in paragraph five of the said bill of com-
plaint. 
(6) Tl1is respondent denies the allegations of paragraph 
six of the said bill of complaint to the effect that a repre-
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sentative of the eounty school board suggested that the dis-
pute referred to for extra compensation be arbitrated in ac-
cordance with the terms of the agreement of December 23, 
1938; that respondent and the complainant were not parties 
to said ag·reement; that respondent's claim for additional or 
extra compensation against Atkinson and the complainant's 
claim for additional or extra compensation against this re-
spondent were not properly arbitrable pursuant to the pro-
visions of said contract, and strict proof of said allegations 
is demanded. Respondent, on the contrary, avers that the 
complainant sugg·ested that the said dispute be arbitrated 
pursuant to the provisions of said contract and actually se-
lected one of the arbitrators and delivered to ~aid arbiter 
all the .papers and documentary evidence in the case; the 
cpunty selecting the other arbitrator; that the two so ap-
pointed a third arbitrator; that the arbiters so selected duly 
met, heard tl1e contentions of the respedive parties 
pag·e 18 } fully, and rendered their decision, which is· in the 
· following· words· and figures, to-wit=. 
''The undersigned Arbitrators duly appointed to arbitrate 
a certain controversy bet.ween J. W. Atkinson & Co. and 
Henrico County 'School Board arising out of .claim for extras 
for boreing· a well on the above project, met in the offices of 
R. Stewart Royer ·on \Vedilesd3:y, Nov. 15, 1939, at 2 o'clock 
P. M.. nnd after hearing· evidence reached a unanimous de-
cision t11at the amount owed J. W. Atkinson & Co. by the 
Henrico Coimty School Board for ext.ras· on the above project 
is as follows: · 
For dri11ing- well thrornrh rock for a distance of 
176.4" ·at $6.00 per ft. ( above 200 ft.) 
li~or drillin~· well (below 200 ft.) a distance of 193 








.Jn. J. WILLIAMS, JR. 
R. STEWART ROYER 
Signed-C. ·w. ROPER . 
J. ·W. ATKINSON 
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that the ¢oinplainant was represented at the second hearing 
bef<;>re ~he B'oard of Arbitration took part in the proceedings 
and ··received the amount of the -award, and this respondent 
avers that the complainant is now estopped to claim any sum 
from any of the parties in interest in excess of the amount 
awarded by the arbiters. · 
(7) This respondent denies the allegations of paragraph 
· seven of the said bill of complaint in so far as they are in-
con~istent with the agreement of all parties in interest to 
-arbitrate the said dispute, and the findings of said arbiters. 
(8) Respondent denies that the said Atkinson agreed at 
"all times to be guided hy the complainant's rec-
page 19 ~ ommendations and disclosed wisl1es in presenting 
said Atkins.on 's claim to the arbiters." Respond-
ent, on the c.ontrary, avers that the proceedings before the 
_ arbiters were fair, everybody in interest being giv~n the 
ri@:ht to present his just claims. 
(9) Respondent is not advised of the truth or falsity of 
the allegations of paragraph nine of the, bill of complaint and 
calls for strict proof of same. 
(10) Respondent denies all allegations of paragTaph eight 
of said bill of complaint which in any way indicate that the 
proceedings resulting in said award were unfair, and calls 
for strict proof of same. 
(11) This respondent denies all allegations of paragraph 
ten except the one to the effect tha~ the complainant accepted 
the said a ward and respondent alle~es that such acceptance 
was not ( and could not Ii ave be(ln) without prejudice, because 
complainant was bound to accept said award. 
· (12) Respondent denies the allegations of paragraph 
eleven of said bill of complaint and calls for strict proof of 
same. 
And now having fully answered, this respondent pravs to 
be hence dismissed with its costs in this behalf expended. 
vY. F. GERHARDT, Respondent. 
By counsel. 
GEO. E. ALLEN 
Counsel. · 
page 20 ~ The Notice and Depositions filed in the Clerk's 
Office on the 19th day of May, 1942, are in the 
following words and flg·ures: 
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'' NOTlCE.'' 
Virginia: 
In the ·Oircuit Court of the County of Henrico. 
Sydnor Pump and Well Company, Incorporated, Complain-
. ant, 
v. 
County School Board of Henrico County, J. W. Atkinson and 
W. :F. Gerhardt, Detendants. 
NOTICE 1-'0 TAKE DEPOSITIONS. 
To County School Board of Henrico County, J. W. Atkinson 
. a.nd, W, F, Gerhardt: 
Take notice that on the 31st day of January, 1941, at the 
office of Messrs. Christian, Barton & Parker, 506 Mutual 
Building·, in the City of· Richmond, Virginia, between the 
hours of two o'clock P. l\L and five o'clock P. l\L of that day, 
the undersigned shall proceed to take the depositions of Gar-
land S. Sydnor and others, to be read in evidence in the un-
dersigned's behalf in a certain suit in equity pending in the 
Circuit Court of Henrice County, Virginia., in which the un-
dersigned is plaintiff and you are defendants; and, if for 
any cause the taking of said depositions be not commenced 
on that day, or if- commenced, they be not completed on that 
day,. the taking of the said depositions will be adjourned from 
day to day, at the same place and between the same hours 
until they are completed. 
SYDNOR PUMP & WELL COMP A.NY, 
INCORPOR ... t\.TED, 
By Counsel. 
CHRISTIAN, BAE,TON & PARKER, 
Counsel. · 
page 21} ''SHERIFF'S RETURN.'' 
Executed this 15 day of January, 1941, in the City of Rich-
mond, Va., by delivering a copy o'f the within notice to County 
School Board (H, M. Ratcliffe). . 
T. W. SEAY, Sheriff. 
S. M .. TURNER, Deputy. 
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Executed this 15 day of January, 1941, in the City of Rich-
mond, Va., by delivering a copy of the within notice to J. W. 
Atkinson. -
T. vV. SEAY, Sheriff. 
S. M. TURNE.R, Deputy. 
Not finding W. F. Gerhardt at his usual place of abode, 
executed in the County of Henrico, Va., 1/15/41, at his resi-
dence, Richmond, Va., that being his usual place of abode 
by delivering· a copy of within summons to Miss Ingersall, 
a member of his family over the age of sixteen years and ex.-
plaining purport of same to her. 
T. W. SEAY, 
Sheriff, Henrico Co., Va. 
S. M. TURNER. 
The taking of depositions on this notice was adjourned from 
the 31st day of January, 1941, to Feb. 3, 1941, at 10 o'clock 
A. M. at the same place. 
page 22 r Virginia : 
F. C. TILGHMAN, 
N ota:ry Public. 
In the Circuit Court of Henrico County. 
Sydnor Pump & vVell Company, Inc., 
v. 
County School Board of Henrico County, J. W. Atkinson 
and W. F. Gerhardt. 
Depositions of witnesses taken pursuant to notice annexed 
hereto and adjournment noted thereon at the office of Messrs. 
Christian, Barton & Parker, 506 Mutual Building, in the City 
of Richmond, Virginia, on the- 3rd day of February, 1941, 
before F. C. Tilghman, a Notary Public for the State of Vir-
ginia at Large, to be read as evidence on behalf of the com-
plainant in the above-entitled cause. 
Present: Messrs. Christian, Barton & Parker, Alexander 
W. Parker, Esq., Richard McDearmon, Esq., Counsel for 
complainant. H. M. Ratcliffe, Esq., Counsel for the School 
Board of Henrico County. James E. Cannon, Esq., Counsel 
for J. W .. Atkinson. 
Sydnor P. & W. Co. y . .School Bd. of Henrico Co. 4:.1 
Garl(l!fld 8. Bydnor .. 
page 23} . By agree.ment of counsel, Mr. George E. Allen, 
counsel for W. F. Gerhardt, is given. the privilege 
of cross examination of any witnesses at subsequent deposi-
tion dates. 
GARLAND S. SYDNOR, 
a witness called on behalf of the complainant and being first 
duly sworn, testified as follows: 
Examined by Mr. McDearmon: 
Q. Mr. Sydnor, will you please state your full name? 
A. Gttrland S. Sydnor. 
Q.- What is yo·ur connection with Sydnor Pt;tmp & Well 
(fomp;my, Inc. f 
A. Vice-P1·esident. 
Q. I hand you an.instrument entitled "Construction Agree-
ment'' purportedly between J. W. Atkinson & Company and 
County School Board of Henrico ,County, to which various 
plans, specifications and documents are attached. Are these 
papers the contract and plans and specifications and docu-
ments ref erred to in paragraph 1 of the Bill? 
A. Yes, sir. 
Q. W11ere did you obtain these papers, Mr. Sydnor? 
A. I got these from Mr. Atkinson. 
l\fr. McDearmon: I introduce them as Plaintiff"s Exhibit 
No. 1. 
Q. Mr. Sydnor, 1\fr. Atkinson retained Mr. W. F. Gerhardt 
as sub-contractor to do certain of the improve:.. 
page 24 } ments provided for in the contract, including the 
drilling, casing and testing of a well. According 
to what specifications was Gerhardt to drill, case and test 
the well~ 
A. These same specifications that I have 'identified pre-
viouslv. 
Q. "What is the source of your information? Where did 
you obtain that information? 
A. Those specifications were probably first looked at at 
the Builders Exchange and are the ones under which any 
sub-contractor would have to bid. 
Q. Did Mr. Gerhardt tell you at any time that he was to 
be bound by these specifications? 
A. I think he told me, if we had any conversation about it 
at all, that ·the specifications were number so and so, on file 
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at the Builders· Exchange, and I could go down there and · 
look at .th~em. 
, Q. Did you coine to learn whether Gerhardt was to re-
ceive extra compensation for drilling and casing the well in 
rock! 
A. I have learned that since the general contractors' bids 
were opened. 
Q. Where did you learn .that! 
A. I am unable to say now where I learned it. Those bids 
are open for the benefit of the public, that is, they are open 
to the public after they have been received. · 
page 25 ~ Q. Gerhardt retained Sydnor to drill, case and 
test the well. I hand you a carbon of a letter dated 
December 15, 1938. Can you identify that carbon 1 
A. Yes, sir. 
Q. Will you state what that .carbon is I 
A. This is a prop·osal addressed to the plumbing contrac ... 
tors bidding on Virginia Randolph School for the County of 
Henrico. It is our offer to do the work set forth in the 
specifications for specified sums of money, including the two 
extra charges which were to be set forth separately from the 
lump sum :figure. 
Q. Was an original or duplicate of this letter sent to Mr. 
Gerhardt! 
A. Yes. . 
Q. Was Sydnor's bid, as set forth in the letter, accepted 
by Gerhardt! 
A. Yes. 
Q. In the letter reference is made to specifications cover-
ing the well. What specifications are these 7 
A. The ones that have been put in the record. 
Mr. McDearmon: I introduce this letter as Plaintiff~s Ex-
. hibit No. 2. 
Q. Mr. Sydnor, after the well had been drilled, cased and 
tested, what did 'Sydnor doY 
A. Submitted an invoice to Gerhardt for the 
page 26 ~ work I performed according- to the contract and in 
the amount of the work done. 
Q. I .hand you a carbon on the stationery of Sydnor Pump 
& Well Company, Inc~ Will you identify thaU . 
A. This is a copy of the invoice ·we submitted. 
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:Mr. McDearmon: I introduce this as Plaintiff 'a Exhibit 
No. 3. 
Q. I hand you a carbon dated May 16, 1939, on the letter-
head of W. F. Gerhardt. Will you tell how that came into 
your possession Y 
A. This was sent me by Mr. Gerhardt and is a copy of 
what was his invoice for this extra work item. I don't know 
whether it is extra work or the whole time. This is for the 
extra work only.. . 
Mr. McDearmon: I introduce this as Plaintiff's Exhibit :No. 4. . .. . .. a • • 
Q, Mr. Sydnor, getting back to your contract with Mr. 
Gerhardt, will you state whether it was closed on the basis 
of these specifications previously introduced in evidence and 
your letter of December 15th t 
. A~ 1: es, it was. . 
Q~ After yo1..1 billed Gerhardt did he pay you within the 
next week or so T 
.A. No, sir. 
· Q. Did· he give you any reason for not paying 
page 27 }. you 1 
. A. Yes, sir. 
Q. What reason did he give 1 
A. That he had not received payments for these items from 
M.r. Atkinson. 
Q. Did he tell yo~ why he had not received payments? 
A. He stated that Mr. Atkinson-. 
Mr. Cannon: I object to what Mr. Gerhardt told Mr. Syd-
nor that Mr. Atkinson told him as being hearsay. 
Mr. McDearmon: I will withdraw the question .. 
By Mr. :McDearmon: 
Q. Did Mr~ Gerhardt ask you to do anything, Mr. Sydnor! 
A .. I cl.on 't know th~t I entirely understand your question. 
Q. When he told you th~t he had not received payment 
froin Atkinson, did he ask y_ou to. do anything?. . 
.A. There were so many d1scus.s1ons and conferences that 
it is difficult to reJllember all of it but my re_eollection is that 
he suggested that I do anything that might seem nooessary, 
and from past0experi_ence with PWA jobs generally, it would 
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seem to me to be proper to assist Mr. Atkinson in getting his 
money from the proper parties, the School Board. 
Q. I hand you a carbon dated May 23, 1939, addressed to 
W. F. Gerhardt. Did you write that letter1 
A. Yes, sir. 
Q. Was the original of it sent to Mr. Gerhardt? 
A. It was. 
page 28 ~ Mr. McDearmon: I introduce this as Plaintiff's 
Exhibit No. 5. 
Mr. Cannon: Counsel for J. W .. A..tkinson objects to the 
introduction of this letter so far as Mr. Atkinson is con-
cerned, unless the witness is prepared to state that he sent 
a copy of it to Mr. Atkinson. 
Mr. Ratcliffe: V\Te ma.ke the same objection, unless a copy 
was sent to the School Board. 
By Mr. l\.foDearmon : 
Q. Do you know whether you sent a copy of this letter to 
Mr. Atkinson or to representatives of the School Board Y 
A. I do not think that it was. 
l\fr. Cannon: The objection is renewed. 
Mr. Ratcliffe: Same objection on behalf of the School 
Board. 
Bv Mr. McDearmon: 
· Q. I hand you a carbon dated May 24, 1939, addressed to 
J. W. Atkinson & Company and signed by W. F. Gerhardt. 
Can you identify that letter? 
A. Yes, sir. 
Q. Will you state how it came into your possession i· 
A. It was sent me by Mr. Gerhardt. 
Mr. l\foDearmon: I introduce this as Plaintiff's Exhibit 
No. 6. 
Mr. Cannon: Counsel for .J. W. Atkinson ob-
page 29 ~ jects to so much of this Exhibit No. 6 as seeks to 
embody Mr. Gerhardt's legal interpretation of' the 
contract. 
Mr. Ratcliffe: We object to it unless he shows that the 
School Board got a copy of· it and also as to the legal in-
terp:re-tation o:ff a contra:ct .. 
, 
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Bv Mr. McDearmon : 
.. Q. Do you know whether the School Board got a copy of 
that? 
A. I do not know. 
Q. I hand you a carbon dated June 6,· 1939, addressed to 
J. W. Atkinson & Company over the name of Raymond V. 
Long. Do you know who Mr. Long is Y 
A. He is the Director of School Buildings for the Board of 
Education, State of Virginia. · 
Q. Did he represent the Board in any of the negotiations 
between the various parties? 
A. From time to time the problem was discussed with him 
.and several conferences were had in his office, most of which 
he was present at. · 
Q. Can you tell whether you received a copy of that let-
ter! 
A. This was received at our office from Mr. Long's office .. 
Mr. McDearmon: I introduce this as Plaintiff's Exhibit· 
No. 7. 
page 30} Q. Mr. Sydnor, in this letter Mr. Long offers to 
allow certain extras. Was Mr. Long's offer, as 
embodied in this letter, accepted by the various parties? 
A. No, sir. 
Mr. Ratcliffe: Is he speaking for everybody or himselft 
We object to him speaking for the School Board. 
Mr. Cannon: I object to his speaking for Mr .. Atkinson. 
By Mr. J\foDearmon: 
Q. Were there any conferences between representatives of 
the School Board, Mr. Atkinson, Mr. Gerhardt and Sydnor7 
A. Yes, sir. . 
Q. Who was present at these meetings and purported to 
be representing the School Board? 
A. ]\fr. Long· or Mr. Dixon, or both. 
By Mr. Parker: 
Q. What Dixon? · 
A. I don't remember his initials. He is Mr. Long's as- . 
sistant. 
Mr. Ratcliffe: We object to it unless it is shown that be 
clid represent the School Boar<i 
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By Mr. M~Dearmon: 
Q, A:,t any qf these conferences was Mr. Ratcliffe present! 
· · A. At none of these joint conferences. 
page 31 ~ Q. Was there ever any discussion with Mr. Rat-
cliffe as to this matter? 
A. I dis.cussed it ·with ·Mr. Ratcliffe. 
Q. What was Mr. Ratcliffe's posit.ion as to extrast 
A. His position as to extras was that the extra for rock 
should apply within the limits of the base contract which 
was 200 ,eet and th~t the extra for drilling below 200 feet 
should apply but there should ~ no addition to the extra 
below 2"00 "feet for rock drilling., 
Q. Whose position was that Y 
A. That was Mr. Ratcliffe 's position, as I understood it .. 
Mr. Ratcliffe: We object to what he understands. We 
want him to tell what he knows. He said he had a confer-
ence with me and is purporting to state what his conference 
was with me. · · 
. A. The only thing I understand is that he is the Com-
monwealth?s Attorney. 
Mr. Ratcliffe: I am not denying I was representing the 
School Board. I admit I represented the School Board in 
any matters concerning this contract or concerning this well. 
By Mr. MaDearmon: 
. Q. Whom did Mr~ Ratcliffe purport to be acting for in this 
. conference you had with him, Mr. Sydnor? 
page 32 ~ A. I don't know that he purported to represent 
anybody at this conf erenee which I had with him 
and there was no one else there. 
By Mr. C~nnon s 
Q. Could you state the date of that conference? 
.A. I could not, Mr. ·Cannon, 
By Mr. McDearmon: 
'Q. When and by whom was it first suggested that the mat-
ter,, be. arbitrated y· 
.A. At. one of the conferences in l\fr. Long's office the al-
ternative suggested was either an arbitration or a suit. 
Q; Who made the suggestion Y 
Sydnpr P. & \V~ Co. v. $C'hool R.cl. of Heµrico Co. 17 
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A. I would say Mr. Long macle it but it µi~y 4ave been.¥r~ 
:Qµ:o),l,~ 
Q. Did anything· come of this suggestion? 
.A. No. Q. By whom was it next suggested that the matter he ~r-
bitrated? 
A. By me. 
Q~ To whom was this suggested made¥ 
A. To ~fr. Gerhardt q1~d 1\~r. Atkinson. 
Q. Wlien a-pd where was thi~ suggestion Ill.ade f . 
A. It may have been mentioneq. i:q ph,one conve~~atio:µs 
~ut the :gl~ce that it took effect was followi:qg th~ lflst 9on-
. ference il1 Mr .. Long's qffice and, the actual pl~ce 
page a3 ~ w~s somewhere between Mr~ Long's office a:µ<l 
· wb~n we Pllrted company just outsiqe th~ St~te 
. Office. 13,uilding~ . 
Q~ W~re Mr. 1\.tkinson anq irr. Gerhardt agr~e~ble to ar-
~itrati'on 7 
A. rh~t was what I unclerstood from our confer~nce~ 
Q. vVas ~n.y ag·reeµie~t re~ched as to arbitration y 
.A~ Only tent&tively, pending a.ction to be taken by Mr~ 
Long·'~ of q~~ oµ the co11f er.ence that had just been had. · 
Q. Between wlwm was this te~tative agreement re&ched? 
A. Mr. Atkinson, Mr. ,Gerhardt and myself. 
Q. Will you give t'he chronology of how this arbitration 
~gr~ell\e~t c~~e to be entered into,? 
' A. It' seemed that it was the simplest means of dispo~ing 
qf cmr problem ~nd it came as an. alter:q~tive after this cqn-
f ereµce · in Mr. Long's office. W]ie:u we weµt there :M:r. Long 
had not changed one of tl1e positions that ·he :µ~d taken, which-
ever one that was, and it was q~cidecl, ~o,wever, th~t they 
would review something and- · · 
Q. Who would review sometmng r 
~. 'f:P~t the Scl10.o.l ~oard or Mr. Long·'s of~c~ would re-
view the :nroposttion 'in t~e l~g];it of o~r disc~ssto:« a:nd th~t 
·we would 'hear from them later. It was my hope that they 
·might take some action with regJp:·q tQ a possibl~ compro-
·niise which was not suggested bl-lt.t tl\e way was ~acle open. ~or 
'tµem ·tPt rµak~ an Qffer. i~ tliey chqse, to clo it. Tll;en 
·p-a~a 3:4'r _sowetime ~ft~r th~t I was J\O~i~ed, ~Tid I. have ~ 
1 
letter here somewhere that will support ~t. Let 
·:qie ·:qa,y.e the qate o,t th~t. ~.cw;ietim~ qft~r tl\~t conf~rence, 
~ot a:\\y gre~t \e:µgtli of time arfterw~rds,. we h~(:1 ~ 1;>h9ne con-
versation with Mr. Gerhardt ~:q~ t\lso W.:\th M:r . .Atkb;1son. re-
laying to me the advice that the School Board would not alter 
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the position they had last taken and, pursuant to our ten-
tative agreement, I then acted on that in line with that agree-
ment and wrote a letter to Mr. Gerhardt setting forth the 
suggestion and paragraphs that covered arbitration in the 
contract. 
Q. Was a copy of the letter sent to Mr. Atkinson Y 
A. A copy was sent to Mr. Atkinson. 
Q. You said that after this conference with Mr. Long you 
and Mr. Gerhardt and Mr.- Atkinson had a discussion, after 
leaving· his office. What was the understanding you all ar-
rived at in that discussion Y 
A. That we could avoid a suit if we could reduce our ar-
gument to arbitration, that Mr. Gerhardt, as a sub-contrac-
tor, and Sydnor, as a sub-sub-contractor, had no status in a 
PWA contract with the borrower-in this case the owner, 
the School Bo aid. The PW A ref erred to them as the bor- · 
rower. Anybody they loaned money to, that was their term 
for them. That being· the case, Mr. Atkinson would have to 
do the arbitrating and the arbitration would be based on the 
contention set forth by me to ¥r. Gerhardt and, 
page 35 } in turn, by Mr. Gerhardt to Mr. Atkinson and, in 
turn, by Mr. Atkinson to the School Board. 
Q. Did you all ag-ree to arbitrate the matter Y 
A. Under those conditions. 
Q. Whose claim was to be arbitrated t 
A. My claim througl\ the channel that I have just men-
tioned. 
Q. Was your claim to be arbitrated or was Atkinson's 
claim to be arbitrated against the Board Y Was your claim 
ag·ainst GerhardU 
A. Atkinson's claim against. the Board was to be arbi-
trated. 
Q. And what was Atkinson's claim to be? 
A. Atkinson's claim was to be Gerhardt's claim against 
Atkinson and that claim was to be my claim against Ger-
hardt. 
Q. What was your claim Y 
A. My claim was for $3,384. 
Q. Was the claim you had in mind, your claim against Ger-
hardt, the claim as set forth in your statement of May 15th f 
A. Yes. . 
Q. Mr. Sydnor, you said that your claim was $3,384. I 
notice, as set forth in the statement, it is $3t584. Will you 
explain the discrepancy of $200! 
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A. The $200 was the base contract and is not involved in 
the extra work claimed. 
Q. Has there ever been any dispute as to the 
pag·e 36 ~ $200? 
A. No, sir. 
Q. I hand you. a carbon dated October 18, addressed 
jointly to J. W. Atkinson and W. F. Gerhardt. -Can you state 
whether the original or duplicate of that letter was sent to 
Mr. Atkinson and ]\fr. Gerhardt? 
A. Yes. 
Mr. l\foDearmon: I introduce this as Plaintiff's Exhibit 
No. 8. 
· Q. I hand you another copy dated ·October 18, 1939, ad-
dressed to W. F. Gerhardt. Was the original of this letter 
sent to Mr. Gerhardt? 
A. It was. 
Q. Was a copy of it sent to l\rir. Atkinson 7 
A. It was. 
Q. Was a copy of it sent to the Henrico County School 
Board¥ 
A. It was . 
. Q.· Was a copy sent to Mr. Raymond V. LongT 
A. It was. 
Mr. 1\foDearmon: I introduce this as Plaintiff's E,xhibit 
No. 9. 
Q. Were you to assist Mr. Atkinson in any way in the ar-
bitration, Mr. Sydnor? · 
A. I was to do what was necessary to present Mr. At-
kinson's claim in the position taken by me as my 
page 37} contention of what. was due Sydnor Pump & Well 
Company. 
Q. ·when the· matter came on to be arbitrated, will you 
'State what happened at the arbitration? 
A. We met in Mr. Royer's office, I believe, and we went 
from there to a conference room in the Builders Exchange 
and when we got there tl1e group constituted Mr. Royer and 
1fr. Roner and Mr. Williams. 
Q. Wl10 were Mr. Royer, Mr. Roper and Mr. Williams? 
A. They were the arbiters, and Mr. Ratcliffe and Mr .. 
, Dixon and myself. 
so Supreme Qou:rt o.~ Appeals Q£ Virginia 
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Q. How ·about Mr. Atkinson? 
A. Mr . .A.tktnson was not there at that ju~~ture. 
By Mr t, McDearmon: 
. Q. -Who was Mr. Ratcliffe representing! 
A. illhe School Board. 
Q. Who was Mr. Dixon representing f 
A. Mr. Long, in whatever his capacity was wit1' th.~ S~hpol 
Board. 
Q. Will you continue and tell what happened? 
A. mhe confer,ence was opened, the arbitration wa~ opened,: 
and the question was asked who was to represent Mr. At-
kinson and I st~ted that I was there to represent him and he· 
pro~ably would be there later. Mr. Ratcliffe asked for the: 
· privilege of stati}lg the School Board's case-' be~ 
page 38 ~ cause he had to go somewhere for,·! think, annexa,:; 
tioJ:!. _proceedings and tha:t privilege was gra,nted · 
him .and .he stated the School Hoard's· case. · 
Q. What. was your understanqing of Mr. ·Ratcljffe's state.:. 
ment of the School Board's case,. 
A. That t4e School Board was willing to pay for · rock 
within the limits of the base contract which was within the' 
200 feet, and pay extra below the. first 200 feet in. the amount 
of $6 per foot from 23 feet 6 inches to 200 feet for rock and 
$6 per foot from 200 feet to 393 fe~t 9 inches; 
Q. Will you continue. 
A. During Mr. Ratcliffe's ·statement I raised several ques-;-
tions and was finally told I wasn1t supposed to talk, that 
my turn would come 'later, and so I then stopped presenting 
what ·was my interpretation of the agreement. At some junc-
ture in there Mr. Atkinson came in and took a seat at the 
e_n'd of the table nearest the door and Mr. Ratcliffe, having 
finished what he had to· say, exeused himself and left. Just 
after· that one of the arbiters who was doing some question-
ing-I now seem to r.emember -that all- of them .questioned, 
but anyhow one of them asked Mr: Atkinson, with whatever 
preliminary questions there ·were, ·what his CQntention was 
with the School ·Board and Mr. Atkinson r-enlied that he had 
no contention with the School Board or di~greernent. witl1 
· the School Board. I don't reme~ber which word 
page 39 r was used. - · . - · . . . . . 
· :- . Q. ·was that in accordance with your agreem~nt 
with Mr. Atkinson Y 
A. No, it was not. 
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Q. Did that come as a surprise to you Y 
A. It came very much as a surprise to me. 
Q. What did you do the·n? 
A. I then discussed the matter generally with Mr . .Atkin-
son to the effect that that was not our understanding and 
that his contention was my contention and I was there to 
present all the information. Mr. Atkinson maintained his 
position that he had no disagreement with the School Board. 
The arbiters then requested the witnesses to leave. 
Q. Were you given a chance to be heard? 
A. No; and we did leave and when we got outside the room 
I discussed the matter again with Mr. Atkinson and he then 
seemed to clear up about it and I suggested that we go back 
and that he ask that the matter be opened again and the is-
sue discussed. Mr. Atkinson agreed to do this and went 
back with me to the arbiters and asked them to reopen the 
hearing, to which their reply was that it could not be reopened, 
and the matter was closed. 
Q. Was any evidence submitted to the arbiters in support 
of your claim 7 
A. At the arbitration meetingf 
Q. Yes. 
page 40 ~ A. No, not then. 
Q. Was that the only hearing ever had T ~ 
_ A. That was the only general hearing that was had and 
that was to permit any further questioning that was neces-
sary with regard to the record which had been .previously 
turned over to the arbiters. 
Q. Mr. Sydnor, I give you a letter here of October 24, 1939, 
addressed to Henrico Countv School Board and signed by 
J. W. Atkinson. Can you identify that letter? 
A. Yes, sir; this letter was received by us. 
l\Ir. McDearmon: I introduce this as Plaintiff's Exhibit 
No.10. 
Q. What was t]1e total amount of the claim of Sydnor 
against Gerhardt for drilling the well Y 
A. The total amount T 
Q. The total amount. 
A. ffi3,584. 
O. How much of this was for extras 7 
A. $3,384. 
Q. Ho,v m11.ch hM Gerhardt paid Sydnor 7 What total 
amount has Gerhardt paid Sydnoi· f 
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A. $2,171.80 plus $200-$2,371.80. 
Q. Of the $2,371.80 how much constitutes payment for ex-
tras? 
, A. $2,171.80. 
page 41 ~ Q. I hand you a letter dated December 20, 1939, 
addressed to Sydnor Pump & Well Company on 
the letterhead of W. F. Gerhardt, signed W. F. Gerhardt by 
V. L. Ingersoll. Can you identify that Y 
4. Yes, this was a letter transmitting a check to us and 
setting forth the amount of money which Atkinson paid to 
Gerhardt and the invoice for some other work and $200 base 
contract item. 
Mr. McDearmon: I introduce this as Plaintiff's Exhibit 
No. 11. 
Q. What amount does Sydnor now claim that Gerhardt 
owes it? 
A. $1,212.20. 
Q. When Gerhardt sent his check in part payment of your 
bill, what did you do with the check? 
A. I sent the check to. our attorneys. 
Q. Who are your attorneys? 
A . .Christian, Barton & Parker. 
Q. Mr. Sydnor, you have stated that the total amount of 
your claim for extras was $3,384. "'\Vhat did the County con-
tend was due for the extras? 
A. The total of those fig·ures I gave before-$2,221.80. 
Q. Was any evidence ever submitted to ·the arbiters in 
support of your claim in excess of the amount admitted due 
by the arbiters at the hearing before the arbiters f 
page 42 ~ A. No, no evidence of any kind was submitted. 
Q. So far as you know, did the arbiters con-
sider that portion of your claim in excess of what the County 
admitted was due? 
A. No, they did not consider it. 
CROSS EXAMINATION. 
Bv 1\fr. Ratcliffe: . 
·o. Mr. Sydnor, is this work being done by you or by the 
Sydnor Pump & Well Company? · · 
A. Rv the Sydnor Pump & Well Company. 
Q. Where it is spoken of as "Sydnor" it is always intended 
to be Sydnor Pump & Well Company¥ 
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A. I would think so, yes. 
Q. You, I believe, as a representative of .Sydnor Pump & 
Well Company, submitted your bid for the work as outlined · 
in this contract, didn't you, to Gerhardt? 
A. As outlined for Atkinson but we submitted it through 
Gerhardt for the portion of the work that Gerhardt was sup-
posed to do. · 
Q. You were perfectly familiar with the whole set-up, 
weren't you-the contract which you have introduced as 
Exhibit 1 in your evidence? . 
A. I was familiar with such portion of it as was necessary 
to prepare a bid. 
page 43 } Q. You had access to the whole thing, didn't 
. yon? 
A. Yes. 
Q. You were familiar wit4 that portion which provided for 
an architect, weren't you f 
A. Yes. 
Q. And you knew that Raymond V. Long was the archi-
tect, didn't you? 
A. At what juncture? 
Q. From the time that you submitted your bid up until 
the time that you completed your work or up until today, if 
you want to go that fart 
A. I would say yes, that I was familiar with that. 
Q. You were familiar with the fact that Raymond V. Long 
was to approve all bills before payment f 
A. Among others, yes. 
Q. That was one tliat you were familiar with? 
A. Yes-he, among other people, to approve those bills. 
Q. But you knew tl1at tlie County Scl1ool Board would pay 
no bills until they were approved by Raymond V. Long as 
the architect, as 'provided in this contract, didn't you f 
A. I assumed that that would be the case. 
Q. You knew that was one of the provisions set forth in a 
PW .A grant, didn't you f 
A. It is g-enerally in there. I don't know that I read it here 
but it usually is. 
page 44 } Q. There was a provision set forth on page 15, 
Article 30, wl1ich provides for arbitration, isn't 
there? 
A. Yes. sir, I reckon it is at that place. 
Q. And that provision provides-
A. Is that the one to which you referred, Mr. Ratcliffe? 
Q. That article provides tl1at all questions of dispute un-
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der the contract shall be submitted for arbitration, doesn't 
iU 
A. t don't know now. It probably does-''shall'' or 
"m~y". 
Q.· I will han<;l you your letter. · 
A. My letter ~ copied from this article : '' All questions in 
disp.ute under this contract shallbe submitted to arbitration 
at the ~hoice of either party to the dispute.'' 
Q. That is correct, isn't iU 
A. I think so, yes-" in the event the architect's decision 
is 11ot accepted.'' 
Q. 1n that case the architect's decision was not accept-
able, was it t 
A. It was not. 
Q. You did come to my office to see me, didn't you t 
A. Yes. 
Note: At this point Mr. George E. Allen, counsel for W. 
F. Gerhardt, appeared. 
page 45 r By Mr. Ratcliffe: 
Q. And ·you did have a conf-erence with me, 
didn't you Y . 
.A.. "Y'es, sir. _ ~ 
Q. At which time I stated to yon what my construction of 
thi~ bid was, didn't It 
.A. Yes. . 
Q. And my construction was to the effect that yon were 
only entitled to $6 a foot after the 200 feet, whether you hit 
stone Qr whether you didn't hit stone. Wasn't t~at correct Y 
A. Yes. · 
Q. At that time yon and i talke~ about it and you told me 
then and there that this was a trick bid, didn't you 1 
A. Possibly. What do you mean by the word ''trick''? 
Q. I am just aski~g you what yon told me. Didn't you tell 
me it was a trick bid? 
A. I doubt 1.f I used that word: Q. Didn't you use that particular word, l\fr. SydnorT 
A. I don't remember. 
· Q. You wQuldn 't deny it, would you 7 
A. I wouldn't deny it, no, sir. 
Q. After the architect didn't agre~ with your position on 
this bid, you. then asked for ~n arbitration;. didn't ·you f 
A. Some months intervened. . Q. But you did ask for an arbitration f 
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A. I suggested an arbitration-asked for it. 
page 46 ~ Q. ¥ ou named one of the arbitrators, didn't you, 
Mr. Sydnorf 
A. That is right. 
Q. And you named Mr. Stuart Royer? 
A. I did. · 
. Q • .And you discussed this thing in full with Mr.· St-qart 
Royer? 
A. I submitted to Mr. Royer all of the papers that I thought 
were ·necessary, along· with a letter explaining each of those 
papers. 
Q. You talked with Mr. Royer and went over this matter 
with him before the arbitrators ever met, didn't you? 
A. I originally called him to ask him if he would act as an 
arbitrator and out of that I think some questions arose. In 
other words, I ·don't tllink that he accepted the job of arbi-
trating· without asking what it was that he had to arbitrate 
and I outlined to him what was in dispute. 
Q . .And then you submitted to him your claims, didn't you 7 
A. Yes, sir. 
Q. And he understood specifically what you were claim-
ing at the time that the arbitrators met, didn't he Y 
A. I presume he ·did. 
Q. He understood your position fully, didn't he T 
A. He didn't understand any more about my 
page 47 ~ position than was set forth in a letter which .was 
submitted with the record. 
Q. Have you got a copy of that letter! 
A. I think we haYe. 
Q. Didn't you talk to him more fully than is set forth in 
that letter? 
A. Possibly. 
Q. Then Mr. Williams was appointed by the School Board, 
wasn't he-Joseph J. Williams? You got a letter to that ef-
fect, didn't you? 
A. Yes, sir. 
Q. And they chose Mr. Roper, didn't they? 
A. That is what I was told or written-I don't remember 
which-but anyhow J\fr. Roper was supposed to be the third 
man and I suppose they chose him under the terms of this 
arbitration ag·reemen t. 
Q. When they met the parties were present, as you have 
heretofore related, weren't they? 
A. Yes, sir. · 
Q. Didn't I make the following statement there, that I had 
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to go to :Mr. Gay's office with reference to the Annexation 
and I would appreciate it if you gentlemen would let me 
simply state to you the construction of this agreement inso-
far as the School Board of Henrico County was concerned 1 
Isn't that correct? 
A. I think so. 
page 48 ~ Q. And I stated to them my construction of that 
contract, without introducing any evidence at all; 
is that correcU 
A. I think that is correct. 
Q. And that while I was stating it you, on two or three 
occasions, started to give y~ur construction of the contract 
or your understanding of it and I asked you-''Mr. Sydnor, 
I would appreciate it if you would let me complete mine so 
that I can leave." Is that correct? 
A. I don't remember that part of it. I was asked not to 
talk. Whether you did it or someone else, I don't know. 
Q. Isn't it a fact that I asked you so that I could leave? 
A. I don't remember that exactly, Mr. Ratcliffe. 
Q. And before Mr. Atkinson came in· the room I excused 
myself and lefU Is that correcU 
A. I don't remember that either, whether he came in,be-
f ore or after you left. 
Q. You wouldn't deny that I left before Mr. Atkinson 
came in if Mr. Atkinson or I said that, would you Y 
A. No, sir, I would not. 
Q. And it was after that that the arbitration was held and 
the gentlemen made their award; is that correct? 
A. If there was any arbitration, it was not held while I 
was there. 
Q. An award was made by tJ}ose gentlemen, 
page 49 ~ wasn't it, in favor of Mr. Atkinson for so much 
money? 
A. Yes, the award was made. 
Q. Which was put in writing and signed by the three ar-
bitrators, wasn't it? 
A. I have never seen it but I am told there is such a docu-
ment. 
Q. And filed at the Henrico County CourthouseT 
A. I have never seen it. 
0. You have never seen it Y 
A. No. 
Q. You don't claim anything ag·aip.st the Schopl Board of 
Henrico County, do you? 
A. Only as expressed as my claim relayed through Ger-
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hardt and Atkinson for the figures that I have contended for. 
Q. You don't have any contract with the County School 
Board? · 
A. No, sir. 
Q. Did you or did you not confer with Mr. Roper, one of 
the other arbitrators, before the arbitration was actually 
heldt 
A. I don't think that I saw or talked to either Mr. Roper 
or Mr. Williams. I did not. I had never seen them before 
the arbitration. 
page 50 } By Mr. Cannon: 
Q. Mr. Sydnor, I hand you what purports to be 
a copy of a letter sent by Sydnor Pump & Well Company to 
Mr. R. Stuart Royer under date of October 30, 1939. Can 
you identify that? 
A. Yes, sir. 
Mr. Cannon: I ask that it be filed. 
{This paper was filed and marked Atkinson Exhibit A.) 
Q. You undertook in that letter to enclose all the corre-
spondence that you thoug·ht was favorable to you during this 
dispute, did you not f 
. A. I think so. 
Q. Did you furnish counsel the information upon which 
the Bill of Complaint was drawn 7 
A. Yes, sir. 
Mr. Allen: I will ask him a few questions now without 
·w·aiving my right to ask him further questions after reading 
the deposition. 
By M:r. Allen: . 
Q. Mr. Sydnor, did I understand fr.om your testimony that 
you requested the arbitration? · 
A. Yes, sir. I might elaborate on that-through Mr. Ger-
hardt and Atkinson. 
Q. I· hand you what purports to be the original of a letter 
written by you under date of October 18, 1939, to Mr. J. W. 
Atkinson and Mr. W; F. Gerhardt. I will ask yon 
page 51 } to examine that letter and if that letter embodies 
the request you ref er to. 
A. This was not the request. This was written after the 
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request had been discussed further by telephone.· This simply 
supports a method of distribution of costs for arbitration. 
This supports an agreement for the distribution of costs. 
Q. The first parag-raph of this letter states: "We are re-
questing that Mr. Atkinson file request for arbitration to 
settle the:. dispute which has been running for sometime as 
regards- Virginia Randolph School.'' That was a request on 
your pa~t .for the arbi~ration. 
A. ':Phe correct wordmg of that letter should have been 
"This concerns request previously made". However, it is 
worded that way. 
Q. You then made the request through Messrs. Atkinson 
and Gerhardtt 
A~ That is right. I had no status with which to make it .. 
Q. At the time you made this request was it your intention 
to accept the award or not, as it suited you Y 
A. It was my intention that if the claim I had was whole-
heartedly presented by Mr. Atkinson, that is, the claim· of 
Sydnor Pump & Well Company was set forth by Mr. Atkin-
son properly, I would accept the decision of the arbiters, fa-
vorable or unfavorable, and that if it was favorable I would 
pay the entire cost of the contractors' expense of· 
page 52 ~ arbitration, if it exceeded a certain amount of 
money, and that if it was unfavorable I would di-
vide the expense approximately one-third with each of these 
gentlemen. . 
Q. Then, as I understand from your testimony, you went 
into the arbitration intending, if the case was fairly prose-
cuted, according to your judgment, to accept the result; oth-
erwise not; is that right t 
A. I went into the case with the understanding that Mr .. 
Atkinson would either prosecute my claim or tl1at I would 
prosecute it for him and~ based on that, the decision of the 
arbiters would be acceptable to me, regardless of what it was. 
Q. Were you denied an opportunity to testify before the 
BoardY 
A. I. was, yes. 
Q. Howf 
A. They never reached that stage. 
Q. Did you appear before the Board and ask to be per-
mitted to testify? 
A. Yes, sir. I stated that I was there for that purpose. 
Q. Did they tell you that you would not be allowed to tes-
tify? 
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A. They told me in due time I would be allowed to testify. 
Q. So then you were never refused an opportunity to tes-
tify, were you 1 
page 53 ~ A. Yes. 
Q. Did Mr. Gerhardt have anything to do with 
Mr . .Atkinson not presenting the claim Y 
A. Only that we were jointly involved by agreement to 
prosecute it in line with my contention to avoid the costs of 
suit or other expense that might have been entailed. 
Q. Did you consider that that understanding or agree-
ment, or whatever it was, would require Mr. Atkinson to pre-
sent your views regardless of whether he conscientiously. 
agreed with them 1 · 
A. Yes, that he was fully familiar with my views and that 
he was not in disagreement with me. with reg·ard to those 
views and as such those views should be presented as his. 
Q. Regardless of whether or not he was subsequently con-
vinced by the architect and the other testimony and the cir-
cumstances that your ·dews were not correct, you consider 
that he was still bound to prosecute the case according to 
your views? 
A. As far as the·· arbitration is concerned, there were not 
views contrary to those which from time to time had pre-
viously been discussed and presented to the School Board. 
Q. °'\V' ere you present throughout the arbitration? 
A. Yes, sir. 
Q. From the beg·inning of the hearing to the end of iU 
A. Yes, sir. 
page 54 ~ Q. When the hearing concluded did you tell the 
arbitrators that the case hadn't been fairly pre-
sented from your viewpoint and that you wouldn't be bound 
by the results of the arbitration on that account? . 
A. I don't know that I did. I did return to the meeting 
after the arbiters had clispen~ed with the witnesses, along 
·with Mr. Atkinson, and Mr. Atkinson at that time made a re-
quest to have the matter reopened and discussed ag·ain in the 
light of the claims which were set forth in the record sub-
mitted. 
Q. How long was that after the original hearing was overt 
A. As long as it took to walk out of the door and talk to 
Mr. Atkinson about a minute and return. 
Q. Were all the arbitrators present, 
A. They were all present. 
Q. Did you tell them then that the case had not been fairly 
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presented from your point of view and that you would not 
be bound by their decision if they clidn 't reopen it and give 
you a. chance to b& heard, 
A. I don't remember but-
Q. Had they decided the case during the interval when 
you went out and came back? 
A. I don't know. 
Q. So you did not know then what their decision would be f. 
A. No. 
page 55 ~ Q. And you didn't tell them at that time, before 
they decided it that if they didn't reopen: the mat-
ter and allow you to present your views, you wouldn't con-
sider yourself bound by any decision they might make against 
you¥· 
A. I don't remember making any statement of that kind .. 
I did tell Mr. Atkinson that I wouldn't be bound by any de-
cision unless the matter was reopened and discussed, and I 
returned to that room with the request that it be reopened .. 
Q. You returned to the room with him. 
A. I returned to the room with him and he made the request 
that I wanted him to make, to reopen it. 
Q. But he didn't tell them if they didn't reopen it you 
wouldn't be bound by the decision 1 . 
A. I don't remember what followed that except they were 
very certain or very definite in their refusal to reopen it. 
That is very clear to me, that they weren't going to reopen 
it. 
By :Mr. Cannon: 
Q. When you discovered at the outset of the arbitration 
prooeeding·s that the School Board was represented by coun-
sel, did you make any request for a continuance in order that 
you might have time to employ counsel Y 
A. Mr. Cannon, I don't remember. In fact, I made no re-
quest at that time whatever. I never g·ot around to making 
any request. · 1 
Q. Did you contribute to the costs of arbitra:-
page 56 ~ tion? 
A. Yes, sir, by deduction .. 
Q. That is included in your claim, is it, 
A. Mr. Cannon, I don't quite know. There is some slight 
discrepancy growing· out of the adjustment of this $75 to be 
paid for arbitration.. I expect to pay for it o:r did expect to 
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pay for it and I will have to check to find out, but I think we 
have borne $50 of it so far. 
By Mr. Allen: . 
Q. Mr. Sydnor, I will ask you one more question. I hand 
you a letter bearing ·date of November 18, 1939, addressed to 
l\fr. Gerhardt, sig·ned by Mr. J. W. Atkinson, which gives 
the form of the award and the figures and mentions $50 ap-
parently as costs of arbitration. Have you eyer seen that 
letter? . 
A. I had a copy of this or what purported to be a copy 
from Mr. Gerhardt. . · 
Q. In other words, M:r. Gerhardt sent the original to. Mr . 
.Atkinson and a copy to you? 
A. No, Mr. Atkinson wrote this letter. 
Q. I meant Mr. Atkinson sent the original to Mr. Gerhardt 
:and a copy to you f 
A. No, Mr. Gerhardt, I think, sent me a copy. Mr. Ger-
hardt made a. copy. 
Q. So you did get a copy of the letter ea;cepting the $50 
down there for the costs of the arbitration? · 
A. Yes, I think that is correct, and what should 
pag·e 57 ~ have been done-Mr. Ge1·hardt ought to have added 
$25 to it and sent it to me. · · 
Q~ Does the letter of November 18, 1939, the original let-
ter from Mr. Atkinson to Mr. Gerhardt, set forth the award 
:accurately? 
· A. I don't lmow. That is what I was told it was. 
Q. Mr. Gerhardt did send you a check for the $2,.221.80 in 
pursuance of the award, less $50? 
A. I think so. 
Q. What did you do with the check t 
A. I turned it over to our attorneys. 
Q. Has the check ever been used 7 
1\fr. Parker: It was accepted by counsel for Sydnor and 
used on an agreement without prejudice, pursuant to a copy 
of letter of January 3, 1940, to James F. Boston, Esq., which 
is filed herewith as Plaintiff's Exhibit No. 12. I will sup-
plement that by a further statement that at the time of this 
letter of January 3rd or shortly prior thereto, or shortly 
thereafter. I talked with Mr. Boston over the telephone and 
told him that we would like to accept the check so as to cut 
down the amount involved in any suit and for him to deter-
mine whether we could do it without prejudice and on Janu-
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· ary 6th, 1940, Mr. Boston called me on the telephone and said 
we could accept the check without prejudice. I do 
page 58 } not remember whether he said he had been in 'touch 
with the representativ.e of the School Board or 
with the representative of Mr. Atkinson. 
Mr. Ratcliffe: You knew that Mr. Boston only represented 
Gerhardt at the time and did not represent the School Board. 
Mr. Parker: No, sir, I did not know that. . I knew that he 
represented Gerhardt. I did not know who else he repre-
sented, if anybody. . 
Mr. Ratcliffe: He did not make any statement to you that 
he did represent the School Board at that timeY 
. Mr. Parker: No, sir. ' 
By Mr. Allen: 
Q. With reference to this letter of November 18, 1939, from 
Mr. Atkinson to Mr. Gerhardt, a copy of which you·state you 
·received, I notice at the end of it the pencil memomndum-
' 'Arbitration $50,'' and apparently the $50 was subtracted 
from the $2,221.80. Who put ~hose pencil figures on this let-
ter? 
A. I don't know. -They are not mine. 
Q. Did you receive a check for the $2,221.80 less the $5061 
A. I think so. 
Q. You claim you are liable for only $25 of that $50Y 
A. That would be correct. 
1\fr: Allen: I offer, on behalf of Mr. Gerhardt, the original 
of the letter· of November 18, 1939, as Gerhardt 
page 59 ~ ~xhibit No. 1. 
RE-DIR1ECT EXA:MINATION. 
By Mr. Parker: 
· Q. Mr. Svdnor, you have testified about a conference with 
Mr. ·Ratcliffe and Mr. Ratcliffe makinsr a statement of the 
County's position in connection with this controversv. Was, 
that conference after the work had been completed on the well 
or before? 
A. I would say tpat it was llfterwards and a com:dderable 
time after the original di8cussion arose because it had been 
tlirou{(h and in l\fr. Long's office for sometime and I made. s 
direct anpeal to the ~chool Board and the result of that was 
to say that they would have the County attorney investigate 
it. . 
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Q. That was long after you had :finished the well 7 
A. It was long after that was done, yes. 
CLARKE vV. ROPER, 
a witness called on behalf of the complainant and being first 
duly sworn, testified as follows: 
Examined by Mr. McDearmon: 
Q. State your name t 
A. Clarke "\V. Roper. 
page 60} Q. Were you selected as an arbitrator in a dis-
pute between J. W. Atkinson~ Company and the 
County School Board of Henrico County! 
A. Yes, sir, I was asked to serve with Mr. Stuart Royer 
and Mr. Williams. · 
Q. Will you state what took place when this matter crune 
to be heard by tp.e arbitrators ·t · . 
A. You just want me to state it as I recollect it? 
Q. Yes, sir. 
A. We met in the office of Mr. Stuart Royer on the 15th 
of November, 1939. There were present at that time, as I 
recollect it, Mr. Ratcliffe, Mr. Sydnor, Mr. Atkinson, myself, 
Mr. Williams and Mr. Stuart Royer. We were prepared to 
proceed. As I recollect, Mr. Ratcliffe stated that he had a 
previous engagement and would like to be heard first. He 
proceeded to state the County's side of the case, as I under-
stood it, stating several times during- the meeting that he 
had an engagement and had to hurry, and then after Mr. 
Ratcliffe stated his side of the case he asked Mr. Atkinson 
if he had any statement to make and he stated that he was 
in accord with the way Mr. fuitcliffe had stated the case for 
the ,County and had no-I don't recolle~t just the word or 
exactly the way he expressed it, because it has been a long 
time ago, but stated be was in accord with the statement Mr. 
Ratcliffe had made and, therefore, he had no g-riev-
page 61 J ance against the County. That is my recollection 
of it, sir. 
Q. What happened nexU 
A. Then the committee decided that, as long as there was 
no grievance, there was nothing to arbitrate. 
Q. W11at happened then 1 
.A • .As I recollect., Mr. Atkinson retired from the room and 
then came back and wanted to retract his statement and the 
· committee thought it was not the proper thing for him to do, 
so we didn't hear Mr. Atkinson any more .. 
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Q. Was any other evidence presented to you all? 
A. As I recollect, :M:r. Sydnor made certain statements up 
there just in an informal way, not as presenting any evidence 
to the arbitration committee. 
Q. Was this considered T 
A. I would say not. 
Q. On what basis was the award made? 
A. We got tog·ether and agreed that the :figures as set out 
in the information that had been furnished us were correct 
and then we prepared a statement, and submitted our bill, 
setting· forth our understanding in the case, a copy of which 
I hold in my hand now. 0 
Q. On what evidence was the award made¥ 
A. We didn't have any evidence to make an award. We 
had nothing to arbitrate, as we understood it. 
Q. The County _admitted that it owed $2,221.80. 
page 62 } Mr. Sydnor claims there was owed $3,384. Was 
any evidence submitted in support of :M:r. Sydnor 's 
claim? 
A. Not that I remember, sir. 
Q. Did you all consider the difference between $3,384 and 
the $2,221.80? 
A. As I remember, we did not. 
Q. Was that because Mr. Atkinson said he agreed with the 
County's fig·ures? 
A. That is the position we took, sir. That was my posi-
tion and the. other members of the committee agreed with me· .. 
Mr. Cannon: I object to this entire line of evidence upon 
the ground that it is inadmissible for an arbitrator to im-
peach his own award, on behalf of Mr. Atkinson. 
· Mr. Ratcliffe: We want to join in the same objection, that 
he has made an award, a copy of which he has in his hand, 
which was signed by the three of them, and which I will ask 
that he file with his deposition at this time.. . 
(This paper was filed and :qiarked School Board Exhibit 
No. 1.) 
Mr. Cannon: Without waiving the objection to the ~d-
missibility of Mr. Roper's eyidence, counsel for J. W. Atk_m-
son proceeds to cross examme. 
Mr. Parker: Counsel for plaintiff wish to state 
page 63 } at this point in the record that they do not con-
sider the objection to Mr. Roper's evidence to be 
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sound on the ground that the plaintiff is not seeking to ~ave 
Mr. Hoper impeach his award as an arbitrator but simply 
to disclose the facts surrounding the making of the award 
and the very definite fact that, due to the testimony of Mr. 
Atkinson, the arbitrators felt that there was no dispute be-
fore them and that the only course left open to them was 
to return an award to which both parties in the arbitration 
seemed to have agreed. 
CROSS EXAMINATION. 
By Mr. Cannon: 
Q. Didn't you know, Mr. Roper, that the Sydnor Pm:np & 
Well Company was claiming extra compensation beyond the 
alhount that the County School Board admitted? 
A. I don't know just how to answer that. It was my :first 
experience in an arbitration c~se but I do remember -that we 
had studied all the evidence that had been handed us and 
were there prepared to act, but the proceedings took such a 
turn that I personally used my best judgment in the mat-
ter and came to the conclusion that there was nothing to ar-
bitrate. , 
Q. You had a copy of the specifications and contract be-
fore youf 
A. Yes, we had a voluminous-
page 64 ~ Q. And you had all the documents in the way 
of correspondence that Mr. Sydnor had previously 
sent to Mr. Royer, did you not 1 
A. I coulcln 't state in detail exactly everything that we 
had there. 
Q. Didn't you know that the sole question at issue was the 
proper construction of the contract? 
A. That was my first thought in the matter but, as I stated 
before, the proceedings took such a turn there that our opin--
ion or the opinion of the three of us, was that there was no 
question then to arbitrate, after the statement of Mr. At-
idnson. 
Q. Wasn't that merely Mr. Atkinson's opinion as to the 
wav the contract should be construed Y 
A. If I remember, Mr. Atkinson made the flat statement, 
the best I can remember,. that he·was in full accord with the 
figures as set out there by the County" and he had no ques-
tion to dispute. 
Q. In other words, he personally had .no claim against 
them? 
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A. That was my understanding. 
Q. But you knew that J\fr. Sydnor was there to assert a 
claim for the Sydnor Pump & ,v ell Company, did you noU 
A. I don't know how Mr. Sydnor came to the meeting. I 
had nothing to do with inviting him there. 
page- 65: ~ Q. Didn't, he appear there before Mr. Atkinson 
,·, ·arrived and didn't he state that he was appearing 
on behalf of his concern and Mr. Atkinson? 
A. ·r don't remember it that way, sir. I remember Mr. 
Sydnor making certain statements there in an informal way 
that, as I understood it, was not to be a part of the evidence 
that we were hearing. 
Q. If Mr. Sydnor stated that he was there on behalf of 
Mr. Atkinson and his company, yon wouldn't deny that, would 
you? 
A. I don't recall that Mr. Sydnor made that statement,. 
sir. 
Q. He made it here this morning. You wouldn't deny itf 
A. I couldn't deny it because I don't know, sir. 
Q. Look at this letter of October 30, 1939, addressed to 
Mr. Royer and signed by the Sydnor Pump & Well Company 
and stafa if you didn't have before you all of those exhibits 
mentioned in that letter! 
A. I couldn't enumerate in detail each one of these par-
ticular papers referred to. . 
Q. You don't think Mr. ·Royer held out on you, do you f 
A. No, sir, but I couldn't enumerate in detail exactlv every 
paper we had there but I have no reason to believe that the 
file wasn't complete, so far as I know. 
By J\fr. Ratcliffe: 
Q. Mr. Roper. when the matter came up at your 
page 66 ~ meetine- I wimt to clear the record with reference 
· to myself. I made the statement there that I had 
to apnear with counsel in the .Annexation case, did I noU 
A. Thnt is correct, sir. 
Q. And asked vou to let me. make a statement of the 
<1nnntv's position Y 
A. Tbtrt is corre~t. Rir~ and yon repeated on several oc-
P-asions that vou had this nreviom~ engagement and were in a 
hl,rrv. T rP.member that distinctly. 
0 . .A ncl T made mv statement as to the County's position f 
A. As I remember. · 
Q. And Mr. Sydnor on one or two occasions interruptP.d 
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and I asked Mr. Sydnor if he would let me complete. my 
statement. 
A. I recall that, yes, sir. 
Q. And then I made my statement,.excu~edmyself and left? 
A. That is correct. 
Q. And it was after that th3:t Mr . .Atkinson came into the 
room, wasn't it 1 
A. That is my recollection of it, yes. 
Q. And it was after.that .that you made your award ,and 
signed it and sent it to .the School Board or to the Countyt. 
A. If I recollect,. everybody had .left. the room .except .Mr. 
Royer, Mr. Williams and myself. 
Q. I mean it was after I left that you heard from Mr~ At-
kinson and made your awa~d; is that correct Y. 
page 67 ~ A. I reme.mber it tl1at way, yes, sir. That is'.-
my recollection .of the: matter. I will state it thi~.t 
way. , . . 
Q. And ;this was your award and sig·ned. by the three of 
them, wasn't it 1 . · . 
·. :A.: That is a c.opy that Mr. Royer forwarded . to me. by 
mail after the . original. and the .copies were written in his 
offiGe; . · 
Q. But you did sig11 this 1 
A. Yes, sir ... · .. '~ .. 
Q. And th~t was the award that you made! 
A. That is correct, sir . 
. l Q. The County School Board sent a check to pay its half 
of the cost of this arbitration; is that correcU 
A. · Yes, sir. · 
By Mr. Allen: 
Q. Mr. Roper, who was present, that is, .who remained at 
the hearing after Mr. Ratcliffe left? The three arbitr~_tors 
were there and Mr. Atkinson was there~. Were Mr. Syd1ior 
and l\fr. Gei~h'ardt th-ere? · · ·, · 
·: A. Mr. Allen,• if I rememb'er cor1~ectly, Mr. Sydnor re-
mained in the room after :M:r~ Ratcliffe. left.· Mr. Gerhardt 
never appeared at all. You are speaking of Mr~ William 
G-erbardt of the ,Gerhardt :Heating· and Plumbing Company? 
Q. Xes, W. F. Gerhardt. ·' , .. · 
A. I never saw Mr~ Gerhardt at all. 
page 68 ~. Q. He was not ,there at alU 
. A. That is correct;, sir, as I recollect it. 
f. Q: Was anyone there afterr Mr. Ratcliffe left except the 
aft>,itra,tors and l\fr.- Atkiiison· and.<M:r. ·Sydnor? 
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A. I don't remember anyone else, Mr. Allen. 
Q. When Mr. Atkinson made his statement you all con-
cluded that that was enough? 
A. That was the position I took and the other two gentle-
men agreed with me, that he made a positive statement or I 
understood he was making a positive statement that he had 
no grievance in the matter and our conclusion then was that 
there was nothing· for us to arbitrate. 
Q. Then was a Iittle recess had, during which both Mr. 
-Atkinson and l\fr. Sydnor went ouO 
. A. Mr. Allen, I don't recall Mr. Sydnor leaving the room. 
I do recollect, though, that Mr. Atkinson went out of the 
room. 
Q. Did Mr. Sydnor after that time ask for .an opportunity 
to be heard and to present his views Y 
A. I don't recollect that he did. 
Q. You knew Mr. Sydnor was involved T 
A. I knew his company was, yes, sir, or I understood it 
that way. I would rather put it that way. 
Q. And you realized that you were passing upon his rights 
as well as Atkinson's in the matter? 
page 69 r A. That was my personal opinion, yes, sir. 
RE-DIRECT EXAMINATIO;N. 
By Mr. Parker: 
Q. l\Ir. Roper, you said Mr. Sydnor did not ask.to be heard. 
· Mr. Ratcliffe: We object, Mr. Parker, to you examining 
this witness since he was put on and examined by the other 
counsel for the plaintiff. We object to two counsel exam-
ining the witness. 
Bv l\fr. l\foDearmon: 
·Q. Mr. Roper, you stated that Mr. Sydnor did not testify. 
After Mr. Atkinson had made his statement to the effect that 
he had no dispute with the ·Board, did you all not close the 
matter? · 
A. So far as I was concerned, the matter was closed. I 
wouldn't want to make a positive statement to the effect that 
Mr. Sydnor didn't talk. any more. 
Q. Did you all want to hear any more witnesses Y · 
A. My opinion was that there was nothing· else to hear. 
Q. You stated that you had before you all of this data 
which was sent to Mr. Royer by l\fr. Sydnor after Mr. At-
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kinson made his statement. Dia you all consider this various 
data which had previously been submitted to Mr. Royer by 
Mr. Sydnor? 
A. May I ask a question to straighten some-
page 70 ~ thing· in my mind Y A.re you speaking as to whether 
we had the physical evidence there· or not-thes~ 
papers? 
Q. Did you consider it in rendering your judgment t 
Mr. Ratcliffe: V/e object to that on the ground that he 
was an arbitrator and had the facts before him and decided 
this. arbitration. 
l\irr. Parker: But he said there was nothing to arbitrate 
and you have introduced all of this miscellaneous stuff. 
Mr. Ratcliffe: What miscellaneous stuff? 
l\1r. Parker: The letter there. 
Mr. Ratcliffe: We have introduced the letter? We intro-
duced the arbitration that he signed. 
A. I don't know who sent the data to l\fr. Royer. Mr. 
Royer turned it over to me. 
Bv Mr. l\fcDearmon: 
·Q. Was that data considered in making your award? 
Mr. Allen: The question is objected to as being. improper 
to ask au arbitrator what he considered. 
A. Mr. l\foDearmon, after tl1e statement of Mr. Atkinson, 
I would say, if I recollect, that we did not consider the data 
we had before us. 
page 71} RE-CROSS EXAMINATION. 
Bv Mr. Allen: 
·o. Mr. Roner, did you know Mr. R.oyer was the arbiter 
selected by Sydnor Pump & Well ·Company? 
·A. I ·understood Mr. Royer was selected by the Sydnor 
Pump & Well Company and Mr. Williams was representing 
the County of Henrico and I was asked to serve as a third 
member of the committee. I was asked by Mr. Royer to 
serve. 
Q. Did Mr. Atkinson make the statement that he was in 
n~reement with the Commonwealth's Attorney or did he stat~ 
fac.ts and :figures and give his reasons 7 
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A. Mr.· Allen, as I recollect, Mr. Atkinson had very little 
to say but .he made the statement that he was in accord with 
the County's position and. I don't remember anybody- ques-
tioning Mr .. ~. Atkinson any further. 
Q. Did Mr. Sydnor ask Mr. Atkinson any questions! 
A. Mr: Aflen, I don't recall, sir. 
Q. Did Mr. Sydnor, after Mr. Atkinson made that state-
ment, arise and make any statement before you to the effect 
that he was vitally interested, that he was the man that would 
stand to lose, and that he had suggested the arbitration and 
that he wanted to be heard and present his views! 
A. I don't rec~ll those statements by Mr. Sydnor, Mr. 
Allen. · 
Q. Did Mr. Sydnor make any effort whatsoever 
page 72 ~· to get his views before you all until after Mr. At-
kinson had retired Y 
A. I don't recall him making any effort to do it. 
Q. When Mr. Atkinson came back and brought the subject 
up ag·ain, did Mr. Sydnor make any attempt or effort then 
to get you all to hear his viewsf 
A. I don't remember. 
Q. Did you all retire and make your award at some later 
time or did you make it right there? 
A. -No. The other gentlemen present retired and we re-
mained there in Mr. Royer's office and he called in his sec-
retary and we. dictated our findings. Mr. Royer's stenog-
rapher did the typewriting. 
Q. Neither Mr. Atkinson nor Mr. Sydnor were present 
at that time? 
· A. No, sir, neither one of them. 
By Mr. Cannon: 
Q. Did Mr. Royer submit the documents referred to in that 
letter to the other arbitrators before the formal meeting? 
Did he give you an opportunity, in other words, to·read· over 
that correspondence 1 · 
A. As I remember, the file· was sent to me bv Mr. Royer~ 
If I recall correctly, T took the file up fo 1\1:.r. Royer 's · office 
the ev~ning of our meeting. · · · 
Q. You had read iU. 
A. Yes, sir:, I had gone .through it rather completely . 
• r· 
'f 1'' I -
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page 73 ~ The further taking of depositions was adjourned 
to Wednesday morning, February 5, 1941, at 10 
o'clock, at the same place. 
F. C. TILGHMAN, 
Notary Public. 
OFFICE OF MESSRS. CHRISTIAN, BARTON & PARKER 
Richmond, Virginia, February 5, 1941. 
Met pursuant to adjournment. 
Present: Messrs. Christian, Barton & Parker, Richard Mc .. 
Dearmon, Esq., -Counsel for complainant. H. M. Ratcliffe, 
Esq., Counsel for the School Board of Henrico County. James 
E. Cannon, Esq., Counsel for J. W. Atkinson. George E. 
Allen, Esq., Counsel for ,\r. F. Gerhardt. 
R. STUART ROYER, 
a witness called· by the complainant and being first duly 
sworn, testified as follows: 
Examined by M:r. l\IcDearmon: 
Q. Mr. Royer, were you one of the arbitrators 
page 74 ~ in the arbitration between J. W. Atkinson & Com-
pany and the County School Board of Henrico 
County, involving extras growing out of dri}Jing·, casing and 
testing a well 1 . 
A. I was. 
Q. Will you state what took place at the hearing~ 
Mr. Cannon: I want to object on behalf of Mr. J. W. At-
kinson to any testimony that M:r: Royer may give tending 
to impeach the award. . , 
l\fr. Ratcliffe: I unite in the same objection on behalf of the 
County School Board. 
Mr. Allen: And I unite -in th~ same objection en behalf 
of W. F. Gerhardt. . . 
Mr. McDearmon: In reply we make the same statement that 
we made to the same objection in connection ~with Mr. 
Roper's testimony. 
By l\fr. l\foDearmon : 
Q. Will you answer the question? Will you state what 
happened at the hearing, Mr. Royer? 
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A. Mr. Ratcliffe stated that he would like to be heard first, 
that he had another engagement. So we heard Mr. Rat-
cliffe and he stated the County's case, which was one of the 
principals. We then asked for the other principal, Mr. At-
kinson, to state his case and he stated that he concurred with 
the County in what had been done and what the County had 
paid and he had no fa ult to find with the disp~si--
page 75 ~ tion and attitude the County had taken in the mat-
ter. 
Q. Then what happened? 
A. The three arbitrators got tQgether and decided that, as 
there was no difference, there was nothing to arbitrate. 
Q .... Then what happened1 
A. Mr. Garland Sydnor bi·ought 1Ir. Atkinson back into 
the hearing and he wanted to be heard again and the arbitra-
tors, having heard them and reached a decision, refused to 
reopen the matter. 
Q. Did Mr. Sydnor testify befo.re the arbiters! 
A. My recollection is that he did not. · He did some talking 
·there later on but, to the best of my recollection, that was 
after we reached that decision. The arbiters did not hear 
Mr. Sydnor in arbitrating the case. 
Q. Did the arbiters in entering their award take into con-
sideration anything that Mr. Sydnor might have said? 
A. No. The only thing that they took into consideration 
at all was that they were together to hear the differences 
and reach a decision in regard to the differences and, as 
there were no difference, we felt that there was nothing for 
us to arbitrate. 
Mr. Ratcliffe: I will cross examine the witness without 
~aiving the objection heretofore made. 
page 76 ~ CROSS EXAMINATION. 
By Mr. Ratcliffe: 
Q. In order to g·et this matter straight, at the time of this 
hearing I did appear before you gentlemen and make a state-
ment of the County's case and my construction of the agree-
. ment; is that correct,· 
A. That is correct. 
Q. Then I was excused before any further evidence was 
heard ; is that correct? · 
A. That is correct. 
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A. That is correct. 
Q. I did not return, did H 
A .. You did not. 
Q. You all did make an award, didn't yon Y 
A. We did, yes. 
Q. Which you signed and sent to the School Board, didn't 
you? · 
A. That is correct. 
Q. For which you were paid the sum of $50 apiece t 
A. That is correct. 
Q. One-half of which was paid by the School Board and 
one-half by Mr. Atkinson; is that correct Y 
A. That is correct. 
Q. And you myarded i~ favor, of Mr. Atkinson 
page 77 } against the Henrico County School Board the sum 
of $2,221.80; is that correct 7 
A. That is correct. 
Q. Which was put in writing f 
A. Yes. 
_:Q. .And signed by the three arbiters? 
A. Yes. 
Q. You were appointed and asked to act as an arbitrator 
by Mr. Garland Sydnor, weren't you 7 
A. I was. 
Q. And Mr. Sydnor, prior to this meeting which you held, 
wrote you a letter and enclosed in that letter all correspond-
€nce and the contract and agreement between the County 
and Mr._ Atkinson and all correspondence between Mr. Syd-
nor and the County and Mr. Atkinson and the architect on 
this job, didn't hei 
A. I presume that he sent it all. He sent me quite a volume 
of stuff. 
Q. He sent you everything outlined in this letter, didn't 
lie-Atkinson Exhibit A? Did vou receive that letter or a 
letter of whici1 that is a copy? "· 
A. I presume that I did but I will have to look in my files 
to see. Mr. Ratcliffe. 
Q. Will you read that letter and state whether or not that 
is the letter that you received or whether or not 
pa~e 78 ~ those items mentioned in that letter were received 
by you, to the best of your knowledge and be-
lief? 
A. I couldn't say that it didn't include any of this. It has 
been a Ion~ time ago and it was a big volume of stuff. I 
don't know l1ow I could verify it except to say that if this let-
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ter is in my files, and I presume it is, there wasn't anything 
missing on the list, to the best of my knowledge and belief. 
That is as near as I can state the case. 
Q. You did check up with the letter that you received the 
items also that you received, didn't you'/ 
A. I presume that I did. 
Q. And you read and studied those items, didn't you "l 
A. I did. 
Q. And all of those letters t 
A. I did. 
Q. And after you completed reading and studying those 
letters and articles in connection with the hearing, you then 
tui·ned it over to Mr. ·Clarke Roper 0l 
A. I did. 
Q . .And that was prior to the date set for any meeting, 
wasn't iU · 
A. It was. 
Q. You did not turn it over to the other member of the 
board of arbitration prior to that date, did you f 
A. I did not. I didn't turn it over to anybody 
page 79 ~ but Mr. Roper. , 
Q. So then you knew at the time you went into 
meeting everything that Mr. Sydnor could have presented to 
you, didn't you? 
Mr. McDearmon: I object to that. 
A. I couldn't say that because he could have said some-
thing at the meeting maybe. As far as what information was 
iri.' there, I ,had been over that thoroughly. 
By Mr. Ratcliffe: 
Q. You had all the information he had furnished you Y 
A. All that he had furnished me. 
Q. And that was before any evidence was presented be-
fore the meeting·? 
A ... That is right. 
Q. Would you mind calling your office and see whether or 
not that letter .is in your file. 
A. My reply would be it is not in my file and I presume 
it was attached to the other papers that were handed by me 
to Mr.. -Roper. 
Mr. Ratcliffe: By consent of counsel we are hereby filing 
at this time a sig·ned copy 0£ the award made by the arbi-
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trators in lieu of and in place of the unsig'lled copy marked 
School Board Exhibit No. 1, filed while Mr. ·Clarke Roper 
was on the witness stand. 
Mr. McDearmon: vVe reserve any objection we 
page 80 ~ made to the introduction of the copy when it was 
introduced with the testimony of Mr. Roper. 
By Mr. Ratcliffe: 
Q. Those papers which were turned over to you by Mr. 
Sydnor were not filed with your award but, so far as you 
know, were returned back to Mr. Sydnor! 
A. Yes. 
Q . .And, if they were returned to Mr. Sydnor, that letter. 
is attached to those papers T 
A. It may be attached. I ~ouldn 't say. 
Q. You woukln 't deny tliat you received from Mr. Sydnor-
A. I wouldn't deny that I received a letter. 
Q. You wouldn't deny that you received from Mr. Sydnor 
a letter and the attached papers 1 · 
A. I wouldn't deny it. 
1\fr. Cannon: ·without waiving the objection on behalf of 
J. W. Atkinson, I desire to ask Mr. Royer a few questions. 
By Mr. Cannon: 
' Q. Mr. Royer, isn't it a fact that Mr. Sydnor personally 
conferred with you prior to the date of the arbitration? 
A. My recollection is that he did and brought those papers 
with him. 
Q. And handed yon in person the covering letter? 
A. That is my recollection. 
page 81 ~ Q. So you were thoroughly informed as to what 
~fr. Sydnor's contention was, were you not? 
A. I was. 
Q. And you knew that Mr. Atkinson was only a nominal 
party, didn't you, and that the real party in interest was Mr. 
·Sydnor? 
l\fr. McDearmon: I object to that question. 
A. I would answer that yes because the correspondence 
showed that. 
By Mr. Cannon: 
Q. Isn't it also a fact that the real matter involved in the 
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arbitration was the proper legal construction of the con-
tract? 
A. t don't know the answer to that question. 
Q. You knew that Mr. Sydnor was claiming in effect $12 
a foot below the 200-foot point, did you not 1 
A. I know that he was claiming whatever the contract men-
tioned. . , 
Q. He was claiming $6 a foot for every foot below 200 feet, 
plus an additional $6 if he had to drill through rock. 
A. I can't clarify those figures, Mr. Cannon, without refer-
ence to those papers. It has been a long time ago. As to 
the prices and conditions and what the mattei· at issue was, 
I wouldn't want to state that definitely because I don't r·emem-· 
ber the figures. ~ 
Q. But you also knew that the proper construe-
page 82 ~ tion. of the contract would determine how m-u.ch 
Mr. Sydnor was entitled toY 
A. The dii:;pute itself was on the interpretation of the con-
tract, I would ~ay. · 
Q. And you lmew the real controversy was between Mr. 
Sydnor and the School Board, didn't you f 
Mr. 1\foDearmon: I object to that question. 
A. I couldn't answer that question in that form, I don't 
believe. · 
By ·Mr. Cannon: . 
Q. ,vben Mr. Sydnor selected you as one of the arbitrators, 
didn't be go fully into the case Y 
A. I don't recall Mr. Sydnor doing anything but bringing 
the papers to my office and saying, ''Here is the informa-
tion." He didn't discuss it. 
Q. But it was at his request tl1.at you acted as an· arbitra-
tor Y 
A. He called me up on the telephone and wanted to know 
if I would be one of the arbitrators. 
Q. Did you accept that invitation without knowing what 
it was all about? 
A. I knew nothing· except there was a dispute in regard 
to n. well. · 
Q. And you .knew that whatever amount the· arbitrators 
might have awarded in the way of extra compen-
page 83 }- sation would go to tbe Sydnor Pump & Well Com-
pany ancl not to Mr. Atkinson or Mr~ Gerhardt, 
didn't you¥ 
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Mr. McDearmon: Objection. 
· A. The correspondence .between the parties, which I re-
viewed, would have revealed that situation. 
By Mr. Cannon: 
Q. And really there was no evidence that anybody could 
give that would. throw any light on the construction of the 
contract outside of this file of correspondence, was there 7 
Mr. J\foDearmon: I object to that. 
A. I don't know. 
By Mr. Cannon: 
Q. Isn't that bound to be the case when the determination 
of the controversy involved the proper construction of the 
contract? . 
A. I couldn't sav there was no other source of inf orma-
tion that we might ·not have gotten when we had the hearing. 
Q. Just what testimony did you take at the arbitration 
mceting·T . . 
A. "\Ve onlv took the testimonv from Mr. Ratcliffe and Mr . 
.Atkinson. · · 
Q. Mr. Ratcliffe didn't testify, did heT He made an argu-
ment. 
A. He arQ:ued. Mr. Ratcliffe stated his case and Mr. At-
kinson stated his case and that was all that took 
page 84 } place as far as tbe hearing before the arbiters was 
concerned. 
Q. Had you formed ariy conclusion in your ·own mind prior 
to the meeting? 
A. I l1acl not. If I had I couldn't have been an arbitrator. 
Q. I don't know that I have expressed myself properly. 
'\Vlrnt I meant was-after reading the correspondence that 
waR ~ven you by Mr. Sydnor did you form any conclusion! 
A. I did not. 
1'fr. Allen: ·without waiving the objections heretofore in-
terposecl to the testimony of this witness, but expressly re-
se1·vim>: t1rn same, counsel for Gerhardt cross-examines the 
witness. 
I 
Bv Mr. Allen: 
·Q. Mr.. Royer, I understood you to say that you were the 
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arbitrator that was selected by Mr. Sydnor of :Sydnor Pump 
& vVell Company? 
A. I was approached by Mr. Sydnor and asked if I would 
be one of three arbitrators in arbitrating tl1is matter between 
the Countv and Mr. Atkinson. 
Q. :Mr. Sydnor, either at that time or thereafter, delivered 
to you all the papers and documents whic]~ be wished you to 
consider in the performance of your duty as an arbitrator. 
A. He presented me with the correspondence between he 
and Mr. Gerhardt and between he and Mr. Atkin-
page 85 } son and between be and the architect., together with 
copies of tlle contract. 
Q. You refer to the architect for the County! 
A. I do. 
Q. You referred to the State architect who, in .that par-
ticular instance, was serving· the County 1 
A. There was one letter there in which the architect-I be-
lieve his name was Mr. Long-had rendered a decision in 
reg-ard to the contract. 
Q. I hand you what purports to be a carbon copy of the 
letter from Mr. Lon~ to J. W. Atk_inson & Company on the 
subject and will ask you. after showing it to counsel, to ex-
amine it and state whether or not that is the copy of the 
lette-r vou ref er to Y 
A. To the best of my recollection, that is the letter. 
Mr. Allen: I will ask you to fHe the carbon copy of the 
letter which I hand you, to be marked Gerhardt Exhibit No. 2. 
Q. After Mr. Ratcliffe made a statement of his position or 
a statement of the case on behalf of the County, and Mr. 
Atkinson likewise sta.ted his views. did vou, to2·ether .with 
the other arbiter~ .. then ag-ree that the corn:;tructi.on of the 
contract contencled for by Mr. Long in the letter of August 
10, 1939, was correct? 
A. ·we did not We agreed thnt we didn't have anvthin~ 
to arbitrate and we didn't consider anytl1ing at 
page 86 ~ all excer,t what both sides contended was due the 
· contrac.tor. 
0. You mad~ vour awn,rd in the identical figures contained 
in Mr. Long's letter, didn't you 1 · 
A. I pre~ume-
0. Compare the letter and the award and s·ee if that is 
not true. · 
A. It is in accordance with tl1e award that we made. 
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Q. I believe you stated that after Mr. Atkinson made his 
statement before you, he retired and, upon returning-, either 
Mr. Atkinson or Mr. Sydnor asked that the case be reopened 
or considered further? · 
A. That is correct. · 
· Q. And th_e arbitrato1·s refused to consider the matter fur-
ther? 
A. We had agreed on the award in the meantime and we 
did not reopen the case to hear Mr. Atkinson further. 
· Q. You had not written up and signed any award, had you! 
A. It was written up ,by 1\Ir. ·wmiams, the other arbitra-
tor, and we all signed it., according to my recollection, before 
Mr. Atkinson came back. I can't be positive about that but 
I know that Mr. Williams, being a lawyer, we said, "You 
write it up," and he wrote the award up and we all three 
agreed to it. Wl.1ether we l1ad actually signed it or not, I 
am not positive. 
· Q. You couldn't have written up and signed the 
page 87 ~ award· during the few moments that Mr. Atkinson 
was out, could you Y 
• A. T1iat is exactly what we did, according to my recollec-
tion. 
Q. How long was Mr. Atkinson gone? 
A. I don't know. He and Garland Sydnor were outside 
there probably a half hour. 
Q. Did they come hack together? 
A. Mr. Sydnor and Mr. Atkinson came in together. 
Q. Had the award been delivered to anybody! 
A. It had not. 
Q. It was. still in the hande of the arbitrators? 
A. It was in the lrnnds of Mr. Williams. 
Q. But he was one of the arbitrators Y 
A. Yes. 
Q. Acting for the other two? H8 was the third man T 
.A. He was the third man, ncting for the County. ~ 
Q. All three of you were present when Mr. Atkinson and 
Mr. Sydnor returned., weren't you? 
A. According to my recollection we were all three present. 
Q. You hndn 't made any announcement that you had de-
cided tl1e matter, bad you, prior. to Mr. Atkinson's and Mr. 
Sydnor 's return Y 
A. If we had announced it, I don't know whom we could 
have announced it to. 
page 88} Q. Did you announce it before they asked that 
the matter l)e reopened or further hearing be had? 
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A. Before they return~d we were very much fl~bbergasted 
that there was nothing to arbitrate after we had (come there 
to arbitrate a case, and we said, ''Well, we have got nothing 
to arbitrate and we have got to make the award. Mr. Wil-
liams, you are a lawyer, you draw this thing up in proper 
form and we will sign it,'' and he drew it up and read it to 
us and we all agreed to it. v\Thether it was signed or not., I 
don't know. 
Q. The point is when :M:r. Atkinson and Mr. Sydnor re-
turned you had not delivered tl1e award to anybody other 
than to ·one of your co-arbitrators! 
A. We hacl not delivered it to any outsider at the time 
that he came back, and we had reached a decision and we were 
under the impression that having heard the thing and de-
cided it we had no rig·ht to reopen it. Whether we were cor-
rect in that, I am not prepared to say. 
Q. That was one of the matters then that was /before you, 
as to whether you would reopen it or not, and you decided 
not to reopen it; is that righU 1 
A. We had finiRhed arbitrating, in my opinion~ when they 
came bac.k. ,Ye weren't arbitrating anything at all. They 
came in and talked with us and Mr. Atkinson wanted to make 
some further statement and we said, ''Well, the matter is 
disposed. of now and we can't hear yoµ.'' 
pag·e 89 ~ Q. Did Mr. Sydnor ask to be heard/Y 
A. No. 
Q. Did either of you ask him if he wanted to be heard Y 
. A. We did not. We asked Mr.· Atkinson only./ We didn ''t 
think that Mr. Sydnor had any right to make any statement 
before us unless requested to make it by Mr. Atkinson. 
Q. Did Mr. Sydnor himself make any request 
1
at all to be 
, heard? 
A. He did not. I 
Q. Vl as he present all the time Y I 
· A. He was present all the time up until we had finished 
the hearing· and everybody went out and the thre~ arbitra.tors 
got togetl1er by themselves. Subsequent to that iMr. Sydnor 
and l\fr. Atkinson came back. I 
Q. And b~ was present when Mr. Atkinson made the state-
ment upon his return y ' . 
A. He was. 
Bv Mr. Ratcliffe: 
Q. Mr. Royc1~, did you pic.k out Mr. Roper as the third 
party! 
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· A. I did not. 
I Q. Who did? 
.A. Mr. 1Villiams suggested l\fr. Roper, to the best of my 
recollection. · 
Q. Mr. WTiHiams suggested him, to the best of 
page 90 }- youi: recollection Y 
· A. Yes. 
Q. You are certain that you didn't suggest him 7 
A. I have no recollection of suggesting Mr. Roper to any-
'body. 
Rv Mr. Allen: 
··Q. ·You readily agreed to Mr~ Roper as the third partyt 
A .. I did; 
.RE-DffiECT EXAMINATION. 
Bv Mr. McDearmon: 
·Q. Mr. Royer, was the award which was entered up by the 
arbiters 1entered up in accordance with what the County con-
tended? 
A: Absolutely according to what the County claimed in the, 
ease. we macle that award. 
Q. ,vas this also in accordance with what Mr. Atkinson: 
said? 
A. It was in accordance with what Mr. Atkinson said. 
Q. In making tl1e award was t]Je correspondence which Mr. 
Sydnor delivered to you taken. into consideration Y 
A. In no wav whatever. 
Q. l\fr. Sydnor contends that $3,384 was due to him as 
extras. The County contended that $2,2-21.80 was due to Mr. 
Atkinson as extras. Was any evidence heard in 
page· 91 } support of Mr. ·Sydnor's claim to the difference be-
tween those two amounts? . 
· A. ·No evidence whatever. 
Q. Was any evidence in support of the difference between 
those two amounts taken into consideration? . · 
.A. It ·was not. 
Q. In your testimony you stated that after Mr. Ratcliffe 
stated the ca~e for tl1e County Mr. Atkinson stated his case. 
How ilid l\fr. Atkinson state his caseY 
.A. According to my recollection Mr. Atkinson stated that 
he thomi;ht what the County contended was all that he was 
entitled to and he had no ouarrel or difference with the 
County.. I think he stated it that way. 
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Q. You have stated that the award had been agreed upmi 
and dictated before Mr. Sydnor and Mr. Atkinson returned t 
A. That. is. my recollection. . I 
. Q. And 1s 1t also your recollection that the award had been 
signed? I 
A. I wouldn't be positive about signing but it had been 
agTeed to. I 
Q. And it was the opinion of the arbiters thatil there was. 
no matter to be arbitrated? · 
A. Absolutely, that was our opinion. I 
I 
M:r. Ratcliffe: We object to your leading the ,vitness, go-
ing over and rep ea ting and simply leading the 
page 92 } witnes~. . I 
Mr~ McDearinon: I will reframe itJ 
I 
-By Mr. McDearmon: : 
Q. in making the award what was ~be opinionl of the ar-
bifratorsT j 
Mr. Allen: Satne objection as heretofore intJrposed, on 
the same ground. ' 
I 
A. That there was nothing to arbitrate, that both parties 
agreed on what they were entitJed to. i 
I 
RE-CROSS EXAMINATION. 
By !(r. Ratcliffe : 
Q. Why didn't you set that forth in your report to the 
School Board Y 
A. We were under the opinion that we were to arbitrate 
and make a decision in regard to the amount that each party 
was due. We· did not give any consideration to explaining in 
our decision why we made tl1e decision. The reason it wasn't 
in there was because Mr. Williams didn't put it in there be-
ca~se if he had put it in there I would have sig:ned it. . 
Q. You said a while ago, :Mr. Royer., you didn't remember 
whether you all shmed, the award or not; is tlmt correcU 
A. At what time? 
Q. At any time. 
A. We did sign the award. 
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By Mr. Allen: 
Q. Did Mr. Gerl1ardt take any part in these 
page 93 ~ proceedings or have anything· to do with them, so 
far as you lmow1 
A. Absolutely not. I haven't had any conversation with 
or seen Mr. Gerhardt. He might have been at the hearing 
but if he was I didn't know it. I dicln 't know Mr. Gerhardt 
by sight. 
Mr. ]\foDearmon: I have examined the indices of the chan-
cerv and common law order books and I have been unable to 
find in the index anv referenee to anv order or decree enter-
ing up the award as the juclgment of the Circuit Court of 
Henrico County. My examination has been from about Octo-
ber 1st or, to be specific, October 12., 1939, down to the pres-
ent time. 
The furtl1er taking· of depositions was continued to Mon-
day, February 17, 1941, at tbe same place. 
F. C. TILGHMAN., 
Notary Public; 
page 94 r OFFICE OF ME1SSRS. CHRISTIAN, BARTON 
· . &PARKER, 
Richmond, Virginia, February 17, 1941. 
No witnesses appearing, the further takin~ of depositions 
was continued to Monday, February 24, 1941, at the same 
place. 
F. C. TILGHMAN., 
Notary Public. 
OFFICE OF MESSRS. CHRISTIAN.. BARTON & 
PARKER, . 
Richmond, Virginia, February 24, 1941. 
Met, pursuant to adjournment. 
Present: Same parties as heretofore notecl. 
Mr. Parker: Counsel for complainant states that the alle-
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ga.tions of ParagTaph 4 of the Bill of Complaint aile admitted 
bv tlle answers of defendant Gerhardt and defendant Atkin-
son and it is stipulated between ~ounsel fo·r defendint, County 
School Board of Henrico County, and counsel fot complain-
ant. that Sydnor drilled, cased and tested the w~ll in ques-
tion and that in order to obtain a satisfactory supply it was 
necessary for Sydnor to go to a depth of 393 f e~t 9 inches 
and in that depth of 393 feet 9 inc]1es Sydnor had 
page 95 }- to drill through rock for a distance of 370 feet 3 
inches. 
It is stipulated between all counsel that the contract, plans 
and specifications filed as Complainant's Exhibit No. 1 is 
the contract between Mr. Atkinson and the County School 
Board of Henrico County and is the contract uhder which 
Mr. Gerhardt became sub-contractor for Mr. Atkinson and 
is the c.ontract under which Svdnor became sub-sul>-contractor 
for Mr. Gerhardt. · 
It is stipulated between counsel that although all defense 
counsel reserved the right to object to the statements made 
by Mr. Parker as one of counsel for complainant, on the 
~younds of irreleva_ncy or any otper ground' thfit they de-
su'e, all counsel stipulate that h1Et statements may be re-
. ceived just as thomrh his statements had been 
1
made as a 
-witness in giving evidence. 
It is stipulated between counsel that the· award referred 
to in the testimony of Messrs. Royer, Roper and /Sydnor has 
not been entered up as a judgment in any Court of record 
in tl1e State of Virginia, pursuant to statutory authority .. 
It is stinnlated behveen counsel for a.11 parties that the pay-
ment bv the County School Board to Mr. Atkinson covering 
work nerformed bv Svdnor as sub-sub-contractor of Gerhardt 
was $200 for the base contract and $2,221.80 for I the balance 
of the oontract. It is likewise stipulated that Mr{ Atkinson's 
payment to Mr. Gerhardt, his sub-co:q.tractor, for 
page 96 ~ the same thing, was $200 plus $2,22~.80 and that 
Mr. Gerhardt's payment to Mr. Sydrtor covering 
the same thing was the same. The above :figures/ do not take 
into consideration any agreement between the parties rela-
tive to arbitration costs. · 
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l'ecalled on behalf of the complainant., further testified as 
follows: 
Examined bv Mr. Parker: 
Q. Mr. Sydnor, prior to the alleged arbitration proceed~ 
ings in this case had you ever . been involved in any arbitra-
tion proceedings t 
Mr. Cannon: Objected to as irrelevant and immaterial. 
Mr. Ailen: Counsel for Gerhardt likewise objects upon 
the g-round tha.t such testimony is irrelevant and immaterial 
to any of the issues in this controversy. 
:Mr. Ratcliffe: I make the same objection on behalf of 
the County School Board. 
A. No, sir. 
Bv 1\fr. Parker: . 
"'Q. Did you know at the time that you wrote. your· letter 
of October 30, 1939, to Mr. Royer, filed as Atkinson Exhibit 
A, and sent him the papers enclosed with that letter, whether 
it,was proper or not to send such a letter and material to an 
.arbitrator p~ior to any arbitration hearings 7 
A. No., sir. 
Q. Do you know now whether it was proper or 
page 97 } not to send tha.t 7 
A. NoJ sir. 
Q. Were you acting under advice of counsel a.t the time 
that that was sent! · 
A. No, sir. 
Q. Did you consult counsel prior to the alleged arbitra-
tion proceedings 7 
A. No, sir. 
Q. Did you consu_lt counsel during the alleged arbitration 
proceedings 7 
A. No, sir. 
Q. Hnve you made any deina.nd on Mr. Gerhardt for the 
additional sum of $1.,212.20 which you claim Gerhardt is owing 
you under your contract in this matter since the aiieged ar-
bitration award? 
A. Yes, sir. 
. Q. Has he made any payment to you in answer to your de-
llland for payment! 
A. No,, sir. 
I 
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Q. Hqs. any portion of that sum been paid to you by Mr. 
Gerhardt? 
A. No, sir. 
Q. And you say that demand has been made since the ar-
bitration proceeding·? · I 
A. Yes, sir. I 
page 98 ~ Q. Mr. Sydnor, the testimony in this[ case shows 
that the c.ontract provides that all appl~cations for 
payments in connection with the contract shall b~ submitted 
by the contractor to the architect for approval.! The testi-
mony further shows that you had a conference with Mr. Long, 
who was the arcl1itect in this ease, concerning, among other 
things, your bill to Mr. Gerhardt. ·wm you state who was 
present at this conference T 
A. There were several conferences but at one of them Mr. 
Atkinson, Mr. Gerhardt, Mr. Ing·ersoll, Mr. Long, ]\fr. Dickin-
son and mvsclf. 
Q. Did ifr. Atkinson present any application for payment 
at this conference f I 
Mr. Allen: Counsel for ~rhardt objects 4t anything 
which passed at this conference unless Mr. O~rbardt was 
present. . ! · 
A. He was present. 
By :Mr. Allen : 
Q. Was Mr. Gerhardt present at the conference about 
which you are testifying now Y 
A. Yes, he was present at the one I am testifying about 
now. 
Mr. Cannon: Counsel for Atkinson objects to the ques-
tion and any anRwer that may be given upon the ~round that 
it was not responsive to any allegations in the Bill. 
page 99 ~ By Mr. Allen: I 
Q. Was tba.t conf ere nee before o~ after the 
awudf ! 
A. This was all before. 
Mr. Allen: Counsel for Gerhardt objects upon the fur-
ther ~-ro1mcl tl1at if the conf ere nee took place before the award 
whatever was clone or said was precluded by the awa1·d. 
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, Mtr. R,atcliffe: Counsel for· the· County ,School Board con-
curs in what-was said by counsel for Mr. Gerhardt. 
Mr. Cannon: So does counsel for Atkinson. 
A. At the particular conference I have in mind all of the 
parties named were present. The obje6t of the conference 
wast~ obtain from Mr. Long the approval of the extra,work 
charge presented by Mr. ~L\..tkinson which was equal to the 
extra. work charg·e presented by Mr. Gerhardt to· Mr. Atkin-
son and by Sydnor to Gerhardt, and to establish the fact that 
the invoices were in full accord with the. contract. 
Bv l\f r. Parker : 
• Q. Was that matter discussed with Mr. Long at that time 1 
A. It was discus Red with Mr. Long and all parties concerned 
in a general conference to obtain Mr. Long's approval.. 
Q. Did l\fr. Long· approve or refuse to approve iU 
A. Mr. Long· refused to· approve that claim. 
Q. And this partieula1~ conference, I·believe you. 
page 100 ~ stated, was p.rior to the alleged arbitration pro-
ceedings 1 
A. Yes, sir. 
CROSS EXAMINATION. 
By lvir. Allen: 
Q. Mr. Sydnor.~ the Mr. R. Stuart Royer to whom you Wr'Ote 
the. letter-under date of October 30, 1939, describing the docu-
mentary. evidence, you were sending him, is the arbitrator 
selected. by the Sydnor ·wen & Pump Company; isn't he? 
A. He. w.aR. selected .b:v the. Sydnor Pump & Well Company 
for Mr. A'tkinson,. as l\fr. Atkinson's arbitrator, as I under-
stand it. 
Q. Anyway; he. was your choice? 
A. Yes1 sir.· 
Q. You made the selection? 
A. Yes, sir. 
It is. agreed bv and between counsel for all parties that 
depositions .. for the defendants ,will be commenced on :March 
10., 1941, at 10 A. M .. nt the office of Christian~ Barton & 
P.~rker, Mutual Building,. Richmond, Virginia. 
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page 101 ~ OFFICE OF -MESSRS. CHRISTI~N) BARTON 
&PARKER, 
Richmond, Virginia, March 10., 1941. 
I 
• I 
The further taking of depositions was adjournJd to April 
19, 1941, at the same place. ! 
I 
OFFICE OF MESSR1S. CHRISTIAN, BARTON & 
PARKER, 
Richmond; Virginia, April 19, 1941. _ 
Met by agreement of eounsel. I 
Present: Same parties as heretofore noted. 
,. 
RAYMOND V. LONG,, 
a witness called on behalf of the County School Board, being 
first duly sworn, testified as follows : I · 
Examined by Mr. Ratcliffe : · : 
Q. Will you kindly give your· name, residence ~nd occupa-
tion? 
A. Raymond V. Long, Director of School Buildings, State 
Department of Education. _ , 
Q. Mr. Long·, are you familiar with the P W .AJ docket for 
the construction of certain schools in the County pf Henrico, 
this docket being numbered Plan No. 828-828-.A.. I may state 
further that that docket has to do speciffoallv in 
page 102 ~ this suit with the construction of the :well at" the 
Virginia Randolph School in Henrico County? 
A. Yes, sir, I am familiar with it. · . 
Q. In your capacity as Director of' 1School Buildings for 
the State of Virg'inia were you the architect inl[ control of 
this job7 
A. Yes, sir. 
Q. l\fr. Long·., did you or did you not approve or1disapprove 
the payment to the Sydnor Pump & Well Company for extras 
for the di.ggin.g or the boring of the well at the Virginia Ran-
·dolnh School? , 
A. We disapproved a part of the tbtal paym~nt requisi-
tioned. I 
Q. After your disapproval of that were there ~µy confer-
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ences held between you, in your department, and Mr. Gar-
land Sydnor of the Sydnor Pump & Well Company 7 
A. Yes, sir. 
Q. Can you state whether there were many or few 7 
.A. As I recall, there was only one conference in my office 
at which was present-I wish you would correct me on this 
as I am somewhat hazy, Mr. Dixon-Mr. Sydnor. 
Q. Give your best information on it 7 
A. The P W A' representative, a.s I recall, whose nam~ was 
Mr. Rowley was present. I_ don't recall if any others were 
present or not. 
page 103 } ·Q. At that conference did you all discuss this 
additional charge of the Sydnor Pump & Well 
Company for boring the well? 
A. Yes. 
Q. Do you lmow approximately when the conference was 
held? 
A. I will have to look up the record. I am sure we have 
a record on. that. I would sav sometime in tl1e fall of '39. Q. You think you have a record on thatY 
A. I think io, yes. 
Q. l\f r. Long, when you p:o back to your office will you look 
tlmt record up aTid phone to Mr. T[lghman and give him the 
<late of it? 
A. I will, yes, sir. 
Q. Did Mr. Sydnor make any statement with reference to 
nis bid? 
A. Yes, sir. 
Q. ·what statement did he make? 
A. I wouldn't attempt to reiterate tbat verbatim but, in 
general and in substance, he claimed the right to collect $12 
per foot for eacl1 foot below 200 feet of drilling. We ex-
plained that tlmt was certainly contrary to the intent and 
meaning of the specifications and, in our judgment, contrary 
to tl1e technical phraseology of the specifications. 
page 104} He admitted that he knew it was contrary to the 
intent of the specifications and made the further 
statement-and I think tllis is approximately exactly his 
sbltement-that when he filed his bid he knew it to be a trick 
bid and he filed it in tl1e way he did because he thought he 
wa8 fully justified i~ doing anything he could to get even 
~ith tl1e School Board who had, on some previous occasion, 
been instrumental in keeping· him out of doing some other 
work in the county in well drilling. · 
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Mr. Parker.: Counsel for th~ plaintiff objects Ito the an-
swer ~;iven. bv the witness and moves to strike tlie same as 
being~ in,dini~sible insofar as it refers to any stJtement al-
leged to. hav.e been made by :Mr. Sydnor as to the nature of 
the ~id~·rµaq.e~by him. and reasons for making· the bid, on the 
groua.d that there has. been no attack in these proceedings 
oil the contract.,between the parties and that such remarks, 
even if made by Mr. Sydnor, would go to the valitlity of the 
contra.ct onJy and; therefore, the remarks are inad~issible, 
and. on. the. further. ground that no attack ·on the [validity of 
the contract was made in any of the. pleadings filed by any 
of the parties herein, and the answer is inadmissible 011 the 
gTound that_it is an attempt to vary the terms of a written 
contract. 
Mr. Ratcliffe: In reply, counsel for the School 
page 105 }- Board .wishes to state that we are not attempting 
to varv the terms of a written contract and this 
is. not an att~mpt to destroy the .contract but simnly the con-
Rtruction p~t q_:i;i. the contract by the architect on the -job and 
the statemenf made by Mr. Sydnor for the Sydn9r Pump & 
Well Company of the manner and kind of bid that he was 
submitting in an attempt to mislead the .. architect and other 
contractors. on this. job, and to show that plaintiff has not 
come into equity with clean bands. 
By Mr. Ratcliffe: , 
Q. Mr. Long, at this conference was Mr. Sydnor the repre-
sentative of Sydnor Pump·& Well Companyf I · 
A.. Yes, I so construed it. [ 
Q. Mr. Long, have you, as the architect and as the repre-
sentative of the County Sch~ol Board of Henri~o County, 
entered into any ag·reement at any time with Mr. ~tkinson 
or a.nv other contractor in order to defeat M:r. Svdnor's 
claim? · · ~ 
A. No. / 
Q. Has there been a~y collusion between yon ot any mem-
ber of your office, to vour lmo~ledge., and Mr. Atkinson to 
defeat Mr. Sydnor's claim? [ 
A. Most emphatically, no. I 
• I 
CROSS EXAMINATION .. 
By ,Mr. Pru;ke:r: .. 
Q •. Were :you .called .on to testify. i11 a proceed-
page 106 ~ ing which lrn_s been cA~led an a.rbitr_at,on .proceed-
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on the matter of additional compensation claimed by Sydnor 
under this contract 1 . 
A. No, I was not. 
Q. Did you know anything about any so-called arbitration 
proceedings prior to the time that they were supposed to 
have been held f 
A. In general, I recall that we were advised that the mat-
ter was going to arbitration. The details I don't recall we 
were advised of. 
Q. And you weren't ca.lled on to testify? 
A. I was not, and I don't recall that anybody in my office 
was. 
Q. And, as a matter of fact, you weren't present, were 
vou? 
., .A. No. 
Mr. Parker: I would like to reserve the right to :r;ecall 
Mr. Long for further cross exa~ination in rebuttal. 
Mr. Ra~cliffe: ,v e certainly will not agree to that but you 
have the rigllt to do so. , 
Bv Mr. Allen: 
·Q. Mr. Lon~, do you know the date upon which the drilling 
of this well reached approximately 200 feeU 
A. Not offhand. I can determine that by ref erring to our 
rec0rds in tbe oftiee., I think. . 
page 107 ~ Q. Have you any reeord with you or could you 
. refresh your memory by examination of' any of 
the exhibits filed in the case f 
· A. I probably could. I think perhaps mv ··associate, Mr. 
Dixon, may know that more than I do. Exhibit No. 7 doesn't 
state the date on whi~h the final depth was reached. It is 
dated June 6th and' obviously the final depth was reached 
prior to that date. 
Bv Mr. Parker: 
"Q. June 6th of what yearf 
A. June 6, 1939. 
By Mr. Allen: 
· Q. Do. you recall whether or not this construction of the· 
contract was raised before the·- well was completed Y 
A. No, not to· my knowledge, it was not. 
Q. You mean t]mt the question of the construction of the 
I 
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contract was not raised until after the well was complete.d T 
A. Not to my know ledge, it was not. 
1
1 
Q. So far as you knew, it wa~ not 1 
A. That is correct. 
, Q. Mr. Long·, plaintiff's exhibit No. 2 contains[ what pur-
ports to be the propmml, that is the bid, of Sydnor Pump & 
Well Company. To whom was that bid deliveredJY I notice 
it is addressed to 'tPlumbing Contractors Bidding, Virginia 
Rimdo}ph School Job for County of Henrico." 
page 108 } Who received that bid? 
· A. Are you ref erring· to the original bid? 
Mr. Allen: I understand that is the orig·inal bid, isn't it 1 
Mr. Par.ker: I don't know what the evidence shows on it. 
A. That bid was received bv the County Schojl ·Board in 
• I the· office of the County School Board. In that reply I am 
sure I am in error as this was obviously submitted to sub-
plumbing contractors who were in turn submitting. their bid 
to the general contractor and it had nothing whatever to do 
with the ,bid submitted to the County School Board except 
as reflected through the general contractor's bid. 
Mr. Parker: I move to strike his answer on ithe ground 
that Mr. LonQ.' apparently fa drawing a conclusion in that he 
refers to the bid as being obviously submitted a~d until Mr. 
Lornr savs that he knows of bis own knowledge as to whom 
that' bid. WHS submitted and how it was submitteff, we think 
his answer is inadmissible. ! 
Bv Mr. Parker: 
·Q. Mr. l.;onu-. can you state whether or not the -paper 
marked Plaintiff's Exhibit No. 2 was ever filed with the County 
School Board, or a copy of it? · 
A. No, I can't answer that definitely, more than a sur-
mise. 
page 109 ~ By Mr. Allen: 
Q. Mr. Long, in your letter., referred to as 
Pl::,intiff's Exhibit, No. 7~ yQu copv ~o much of PlMntiff's Ex-
hihit No. 2 as refer~ to '' extra drilling: well in rook per foot, 
$6,'' and '' extra drilling well beyond 200 foot depth specified 
ner foot\ $6.'' Where did you get the specifications from, 
referred to.in vour letter of June 6th to Mr. Atkinsonf 
A. In taking bids we attend the opening· of the bids. In 
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this case the bids were opened in the office of· the School 
Board. I can't state definitely that we copied on our file 
copy this proposal at tl1at time. We either copied it at that 
time or at a later date on a form accompanying the specifica-
tions on which the bids were to be filed. So our quotation 
was either direct from the bid as :filed with the School Board 
or from a copy of that bid which was made for our files. 
· Mr. Parker: I object to Mr. Allen's question on the ~round 
that l1e refers in his question to a reference in Plamtiff's 
Exhibit No. 7 to Exhibit No. 2 of the plaintiff. There is no 
reference in Plaintiff's Exhibit No. 7 to Plaintiff's Exhibit 
No. 2 and I move that the question and answer he stricken. 
Bv Mr. Allen: 
-Q. Then, Mr. Long-, Plaintiff's Exhibit No. ·2 was before 
the County School Board when the bids were opened by the 
Board and the contract was awarded? 
A. I can neither affirm nor deny that except 
page 110 } that obviously this Plaintiff's Exhibit No. 2 was 
before the Scbool Board through the general con-
tracto:r. I can't assert that a copy of this letter, Exhibit No. 
2 .. dated December 15, 1938, was actually before the School 
Board. 
Mr. Parker: I move to strike the answer on the ground 
that l1e is ar.guing an inference from one of the exhibits and 
is not testifying· of his own lmowledg·e. 
By Mr. Allen: . 
Q. I .will ask you to turn to page 54 of the contract and 
specifications and read the last paragraph on page 53 and 
the first paragraph on page 54. 
A. "Alignment of well. Well shall be sufficiently true and 
straight to accommodate a modern deep weU turbine pump. 
of t11e maximum size for the ~inimum size casing used, with-
out binding. 
''The general contractor will be required to set up in his 
proposal ·the following· segregated items: .Additional cost 
per lineal foot for a c1epth beyond 200 feet from surface of 
, ground. 
'' Additional cost per lin~al foot for drilling 6'' inside 
dfameter hole through rock if encountered.'' 
Q. Is that the particular section of the contract under 
which the proposal set forth in Exhibit No. 2. was made 7 
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A. ¥ es, sir. ; 
page 111 ~ Bv Mr. Parker: . f 
· Q. · T1.1rn to page 10 in the ba~k o:t; Plaintiff's 
Exhibit No. 1. · I 
A.Ihaff a : 
Q.· Look toward the bottom of that page and compare the 
phraseology as to the extra drilling below 200 f ect in rock 
with the phraseology in your letter filed as Plaintiff's Ex-
hibit No. 7Y . 
A. Those two statements seem to be identical. 
Q. And the statement to whic.h I refer is the statement ap-
pe~ring in Plaintiff's Exhibit No. 1, the origi.tjal contra.ct, 
and 'in your letter, both of which say, "Extra drilling well , 
in rock per foot, $6; extra drilling• well beyond 200 foot depth 
specified per f o.ot, $6., '' do they not Y I 
. .A. Yes, sir. 
Q. You have referred to a statement on pag~ 54 of that 
original contract and have· made the statement that that was 
the part of' the original contract which dealt with the con-
structicm of this well. Will ·you state whether or not the 
statement on page 54 of the eriginal contract is to be read 
in conjunction with the statement on page 10 that you have 
just looked at YI1 
A. Yes. · ' 
Q. So that the whole of those statements make up the en-
tire bid and cwntt·act between .the parties in this case' 
A. Yes. : 
page 112 ~ Q. Mr. Long, has Sydnor Pump & Well Com-
pany done any work for the County1 of Henrico 
since· this Virginia Randolph School job! · 
Mr. Cannon: I object to that as irrelevant and imma-
t~rial .. 
A. I don't know. 
By, l\fr. Pa,rker: 
Q·. Are, you still architect for the. County insofar. as their 
school work is concemed 7 I 
A. I ,vould like to qualify my answer to thJt. When I 
say ''Yes"-.at the option and re.quest of the School Board. 
We are not delegated or appointed without termination as 
archit.ects fo:r the. School Board. In each case. they request 
our services. 
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Q. Do you pass on all of the cases that the Counfy School 
Board has! 
A. Assistant to the State Superintendent. The law re-
quires that all plans be approved by the State Superintend-
ent of Public Instruction. In reality that means that a.U plans 
are routed through my office and recommended to the Su-
perintendent for approval, modification, or disapproval. 
Q. You don't know whether the School Board has had any 
additional work with Sydnor since that time Y 
A. No. I will explain that in the diggin~ of a 
page 113 } well that would not be construed as havmg to 
pass through the State office for approval. 
Signature waived. 
W. I. DIXON, 
a witness called on behalf of the County School Board and 
being first duly sworn, testified as follows: 
Examined by :Mr. Ratcliffe: 
Q. Mr. Dixon, will you kindly give your full namet 
A. W. I. Dixon, Supervisor of specifications for .school 
building·s, State Board of Education. I am an architect. 
Q. Are you familiar with the contract between Henrico 
County School Board and J. W. Atkinson for certain work 
to be done at the Virginia Randolph School in Henrico 
County in tl1e drilling· of a well 7 
A. Yes, sir. 
Q. Mr. Dixon, after this work was completed were you 
present at any conferences which were held between your 
office, PWA representatives, and Mr. Garland Sydnor of the 
Sydnor Pump & Well Company? 
A. Yes, sir. · 
Q. W110 else was present at that conferencet 
A. As I recall, there were two conferences, one 
page 114 ~ of which was attended by Mr. Gerhardt, Mr. 
Sydnor, Mr. Atkinson, Mr. Long and myself. An-
other-you may not call it a conference-was simply that 
Mr. Sydnor came into the office and Mr. Long and Mr. Syd-
nor and myself were the only ones present. 
Q. What statement, if any, did ]\fr. Sydnor make relativ.e 
to his bid with reference to the drilling of this well as a sub-
contractor on the -job Y 
l\fr. Parker: Anticipating the same answe~· given by Mr. 
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Long, counsel for plaintiff object to the question ind answer 
on the same grounds that they objected to the question and 
• i 
answer of Mr. Long. , 
Mr. Ratcliffe: We wish to make the same reply to your ob-
jection. 
A. After some discussion back and forth as to the construc-
tion or the intent and meaning of the specifications by Mr. 
Sydnor and Mr. Long and myself, Mr. Sydnor admitted that. 
when he saw the specifications, that is, when .they were on 
the market for bids prior to the date for openfuig of bids, 
he saw in that specification an opportunity, to use his exact 
phraseolog-y, of placing a trick bid-in other words, a bid 
that was so much lower than any other sub-sub-contractor 
would put out that he would assure himself of obtaining the 
job, he realizing at the same time that the bid would be lower 
than he could possibly do the work f ori if the work 
page 115 ~ had to be ·done in accordance with the specifica-
tions. He stated, however, that he i'ealized the 
work was not to be done according to the specifications be-
cause the specifications anticipated earth or dirt !drilling for 
200 feet and he stated that he had previously ' made geo-
logical studies or obtained them from some source, and he 
was convinced that he would hit rock pretty close to the sur-
face of the earth and, therefore, he would be able. to retaliate 
against the School Board for certain things which he claimed 
the School Board had previously done to him, mid he placed 
his bid according·ly. . f . 
Q. That was made m the presence of you and Mr. Long 
by Mr. Sydnor? I 
A. Yes, it ,vas. . 
Q. Do you know about when that statement was made or 
do you have any record at your office Y 
A. I doubt if there would be. a positive record of that. The 
only thing I can say is approximately-_ sometirtle either in 
the late summer or early fall of 1939. I 
Q. Did your office or not turn down his claiin for extra 
compensation on this bid? 1 I 
A. On tl1e basis on which he. asked for it, yesJ sir. . 
Q. Mr. Dixon, has your office, to your knowledge, or have 
you at any time, in conference with l\fr. A.tkinso·n, entered 
into an agreement with Mr. Atkinson to defeat the Sydnor 
Pump & ·wen Company's claim for, extra com-
page 116 r pensation? I 
A. No indeed. 
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Q. Was the conversation between Mr. Sydnor, Mr. Long 
and yourself before or after the well was completed, wherein 
he stated he had filed a trick bid f 
A. VVell., all of this transpired after the well was com-
pleted. We heard nothing of it at all until the well was 
:finished. 
Q. T.o your knowledge was any question raised prior to 
thaU 
A. No., sir. 
CROSS EXAMINATION. 
By Mr. Parker: 
Q. Mr. Dixon, you say there was one official conference 
and then there was another sort of call or meeting between 
Mr. Long, you and Mr. Sydnor¥ 
A. Yes. 
Q. And it was at that call or meeting that this remark that 
you attribute to Mr. Sydnor was, you said, madef 
A. Yes. . 
Q. Mr. Loug said there were several other people at the 
oonf erence at which this remark w~s made. Which is right f 
A. I don't know. There are an awful lot of conferences 
go on over in our office and Mr. Long, of course, attends 
practically all of them. I attend some and some 
page 117 }- I don't. Therefore, I probably can remember to . 
distinguish between those that I attend probably 
more accurately than Mr. Long· can. 
Q. Mr. Long admitted he was a little hazy on it. 
A. That is correct. 
Q. Mr. Dixon, how many conferences do you have over 
there? 
A. Well, in matters of this naturet 
Q. No, any sort pertaining to your work?. 
A. You mean to try to determine the number for any par-
ticular period or just generally? · 
Q. I mean generally. You have eight or ten conferences 
a day, don't you? 
A.· Lots of day~ we do, yes, sir. 
Q. On all sorts of matters pertaining to your business 7 
A. That is correct, yes. 
Q. And tµis. is supposed to ha~e happened in 1939? 
A. That is correct. 
Q. And you were not called upon to testify in any arbitra-
• 
• 
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1 
tion proceedings .. which you may have heard aboutl were you! 
A. I attended one. I was not called on to testify. 
Q. And you didn't testifyi ' 
A. I was not called on and I didn't, no, sir. 
Q. And with the exception of that alleged or 
page 118 ~ so-called arbitration proceeding, you haven't had 
any conferences about this matter since that con-
ference wit~ Sydnor that you testified about f [ 
A. No, sir. : 
Q. E:xcept, I presume, you have had conferences with Mr. 
Ratcliffe in this case Y 
A. Well, Mr. Ratcliffe came over to· the office one morning 
and asked us to appear over here. 
Q. And you have no written memorandum as to the re-
sults of that conference about which you have j-qst testified, 
have yout i 
A. No, that was, I think, submitted directly to. the School 
Board because they were the owners in the case. I 
Q. I am talking ~bout the meeting between l\fr:. Long, you 
and Mr. Sydnor. 
A. No, they were not. 
Q. Did you ever write down the remark that you say Mr. 
Sydnor made¥ Did you ever pass that on in writing to either 
the School Board or any body else Y I 
A. No, sir. 
Q. As a matter of fact, you were sitting there discussing 
the bid, the well, and the settlement, were you not! 
A. I should say so, yes. 
Q. And you and Mr. Sydnor and Mr. Long were very 
friendly about the whole matter and
1
not at each 
page 119 ~ others' throats, were you¥ 1 
. A. I can't say it was a very f riernflly meeting, 
no, sir. I 
Q. Were you at his throaU Were you cussing him out 
and all that sort of thing·Y i 
A. No, we didn't go to that extreme but Sydnor was not 
friendly. It certainly was not friendly either on our part 
or his part because we did not see the thing alik~. 
Q. You made the statement that the specificat,ons contem-
plated that dirt would be encountered within the first 200 
feet. Will you take the specifications and point out where 
that is Y I 
A. Do you want me just to tell you where it i$ or do you 
want me to read it 1 
Q. You can read it. · 
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A. It is on page 52 of the specifications : '' Size of well. 
The casing of the well shall be 6 inches. 
"It is not anticipated that any rock will be encountered 
in driving· the well, but if rock is encountered the well shall 
be cased to .rock, and the contractor will be paid for drilling 
through the rock at price bid in his proposal. Payment will 
be made at price bid in proposal-requirements to be made 
from existing surface of ground at well sites to the greatest 
depth drilled.'' 
Q. Continue on. 
A. That ends that section of it. 
page 120 } Q. Read the next paragraph about depth. 
A. ''Depth: It is intended to drive the casing 
approximately 200 feet in depth and secure if possible a , 
supply of 15 g·allons per minute from the well. If, however, 
a suitable supply of water can be obtained at a less depth 
and below 100 feet from the surface, the well will not be 
driven deeper. Should the contractor fail to secure a satis-
factory supply of water at a depth of 200 feet he shall drill 
deeper, if i'equired to do so by the County School Board.'' 
Q. That is a part of the general contract and specifications 
of which, likewise, the statement over there of $6 per foot 
in rock and $6 per foot below 200 feet is a part T 
A. l7es, sir. . . 
Q. And it is to be taken and · read as a whole? 
A. l7es. 
Q. And that is the reference in the specifications that you 
have that they were not going to hit rock in 200 feeU 
A. That was the basis on which the bids were to be placed, 
yes. 
Q. Will you show me in that specification where it says 
anything about rock in 200 feet t 
A. I didn't say it said anything about rock in 200 feet. In 
other words, I said it was anticipated that the well, accord-
ing to the base specification on which the bids 
page 121 ~ were based-that it was anticipated that there 
would be dirt drilling for 200 feet and that was 
the basis of the bids. 
Q. It is likewise anticipated, I believe, in that last para-
graph that the well wouldn't go over 200 feet, wasu 't it T 
A. Well, there is a possibility of that. 
Q. Isn't the phraseology just about the same between those 
two paragTaphs 1 
A. Yes, they are both interminate. 
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.Q. Did you contest that part of Sydnor's bill which dealt 
with drilling the well below 200 feeU I 
A. No, we did not contest that. 
Q. Did you construe that to be contrary to the terms of 
the specifications because it did go below 200 feet! 
A. No. I don't know as we were ever request~d for any 
interpretation on that. As I told you before, I made the 
statement that we knew nothing of the extra depth! until after 
the well was all drilled. . [ 
Q. But you said that the specifications anticipated that 
there wouldn't be any rock 1 
A. That is what it says. 
Q. And that is on what Sydnor based his statement that 
he had made a trick bid 7 
A. That .is correct. I 
Q. But with the same phraseology or similar phraseology 
about the 200 feet, you did not contest that part 
page 122 ~ of his bill which extended the well below 200 feet, 
but you did contest that part of the bill which 
dealt with rock encountered within the 200 feet? 
A. No, sir, we did not contest his. bill for up to 200 feet. 
The only thing that has been contested is the portion from 
200 feet beyond. ! 
Q. And the/part that you contested after the 20
1
' 0 feet was 
the rock payments after 200 feet? , 
A. Well, if you want to put it that way, we didn't contest 
the payment for rock beyond 200 feet. It was the price he 
was charging- for it that we contested. In other words, we 
are not denying that he drilled in rock. 
Q. I understood that but you contested the ~ayment for 
drilling throug·h rock beyond 200 feet. : 
A. The payment which he asked, yes. f 
· Q. But despite that paragraph that you hav~ just read, 
which says it is contemplated that the well would not go be-
. yond 200 feet, you did not contest the base price if or drilling 
beyond 200 feet, did you? 
A. The base price was not based beyond 200 feet. 'Xhe 
base price was based on 200 feet. 
Q. "'What ~id rou pay him ~eyond 200 feeU i • 
A. We paid him on the basis of $6 a foot. It was approx1. 
mately 200 additional feet. / · 
Q. That was the base price, leaving
1
out the rock 
pag-e 123 ~ consideration, wasn't it? 
A. Yes. Your interpretation of ''base'' and 
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wine may be different. In the original specification that i~ 
not mentioned but in the alternate there it was. 
Q. And there is no· other place in the sp~ci:fication with 
reference to not encountering rock except the paragraph you 
have just referred to? 
A. Yes. 
Q. You made the statement, Mr. Dixon, to the effect that 
Mr. Sydnor said that this well would probably not be drilled 
according to specifications. Is there any claim on the part 
of you, Mr. Long·, or the School Board that this well is not 
according to specifications Y 
A. It isn't according to specifications. 
Q. It is not? 
A. No, sir. 
Q. How does it vary! 
A. Because it was drilled in rock within the 200 feet depth 
set up, and it was set up in dirt. 
· Q. That is your opinion as to why it' is not in accordance 
with the specifications; is that correctt 
A. You mean as to the price~ 
Q. No, I didn't ask you about the price. I asked you about 
the well. 
A. I don't kn9w as I have ever made any state-
page 124 ~ ment complaining that the well was not in ac-
cordance with the specification. 
Q. ·That is what I just asked here. 
A. We have never objected to tha.t. 
Q. Is the well according to the specifications 7 
A. Literally, in accordance with the specifications, it is 
not according to specifications. 
Q. All right, sir. Why? · 
A. Because it is drilled in rock instead of" dirt. 
Q. That is your opinion 7 
A. That is correct. 
Q. Point out to me the specification which it violates 7 
A. The well has been drilled in accordance with the al-
ternate or unit price on a condition that was not contemplated 
in the base specifications. 
Q. You say the well is not in accordance with the speeifica~ 
tions Y · 
A. The well is not in accordance with the specifications. 
Q. Show me a specification which it is not in accordance 
with? 
A. The only thing I can refer you· to is what I read just 
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I 
nowunder .. the ''Size of well". It is not anticipated that any 
rock would be encountered in driving. the well. Q. That is the only one you say it is in .violation of Y 
A. That is correct. I 
page 125 }- Q. And because you say it is in -violation of 
it, it is your opinion· that the well is n6t in accord 
with the specifications¥ 
A. Yes, I would say it is not in accordance with the specifi-
cations. 
Q. Do not the specifications specifically cove1i encounter-
ing rock beyond 200 feet Y I 
A. I don't think that statement is mentioned in there. 
I 
Mr. Ratcliffe: Counsel for the School Boatd objects to this 
line of cross examination on the ground that the contract 
speaks for itself. 
Mr. Parker: Counsel for complainant will l;>e perfectly 
willing to strike Mr. Dixon's entire testimony with reference 
to the contract but counsel for one of the defendants opened 
up the subject by obtaining an expression of opinion from 
Mr. Dixon as to on what the contract was based and what 
was the meaning of certain words in the contract .. 
Mr. Ratcliffe: I don't think Mr. Allen has askea. Mr. Dixon 
one single question up to the present time. I 
Mr. Parker: He has asked Mr. Long. ! 
Mr. Ratcliffe: We are certainly not assenting to Mr. 
Dixon's entire testimony being stricken out. 
By Mr. Parker: 
1 Q. Mr. Dixon, you state that the specifications 
page 126 ~ were such that th·e well as now sitlitated is not 
in accord therewith bec~use you qudte from the 
specifications a sentence which reads, '' It is not anticipated 
that any rock will be encountered when driving the well'' 
with several asterisks. I would like to ask you if the balance 
of that sentence does not read: "But if rock isiencountered 
the well shall be cased t.o rock and the contractor_ will be paid 
for drilling through the rock at price bid in pro · osal.'' That 
is the way the balance of that sentence reads f ; 
A.· That is true. · 
Q. Will you refer to pag·e 10 in the back of that exhibit, 
Plaintiff's Exh1bit No. 1, and read the proposal for the extra 
drilling. I 
A. '' Extra, drilling well in rock per· foot $6. I 
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'' Extra drilling well beyond 200 foot depth specified per 
foot $6. '' 
Q. Is there any writing in that contract which varies the 
proposal that you have just read and which is referred to 
in the sentence that you have just quoted and '' and the con-
tractor .will be paid for drilling through rock at the price 
bid in proposal.'' Is there any other proposal in there that 
'7aries that 7 
A. No. , 
Q. Mr. Dixon, you attributed to :M:r. Sydnor a statement 
that he stood to gain on this bid because he had made a geo-
log·ical survey or had geological knowledge of that 
page 127 } vicinity and, ·therefore, he could make the bid the 
way he did. Suppose Mr. Sydnor had been wrong 
on that geological data and had suffered a loss through some 
thing he had not known, would that have had any effect on 
his contract? 
A. No. 
By M:r. Allen: . 
Q. l\fr. Dixon, let me see if I can clear up the situation 
here somewhat. The contract and proposal, as I understand, 
called for dig·ging a well 200 feet, at least, and if the con-
tractor should be required to go deeper, in order to get a 
satisfactory flow of water, he would have to do so. In order 
words, under the subject ''depth" on page 52 of the specifi..: 
cations, the last sentence in that paragraph reads: '' Should 
the contractor fail to secure a satisfactory supply of water 
at a depth of 200 feet he shall drill deeper, if required to do· 
. so by the County School Board.'' Do you know what hap-
pened when the contractor reached the depth of 200 feet? 
A. I haven't the slightest knowledge. We were not ad-
vised that he had reached 200 feet nor were we advised of 
any of the tests he had made during· the period that he had 
tested the flow of water at different levels. 
Q. Who was supervising this well so far as the ·County 
was concerned and seeing to it that the specifications were 
met? 
pag·e 128 ~ A. They had a man on there. I have forgotten 
for the moment his name. Mr.. Holsinger can 
provide it for you, if you want to ask him. 
Mr. Holsinger:· Jepson. 
A. That is the ma:n · I had ref-erence to·. 
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By Mr. Allen : 
Q. Where is he nowT 
A. I have no idea. 
Q. At any rate, when a depth of 200 feet was reached you 
do know that a satisfactory supply of water was not obtained. 
I 
I 
Mr. Parker: I object to this question on the ground that 
this witness is the defendants' witness. 
Mr. Allen: I can cross examine anybody's witness that 
he puts on. I 
Mr. Parker: For the record then, Mr. Dixon liis not your 
witness? 
Mr. Allen: No, he is not my witness. 
A. I can't answer that statement positively. The only 
thing I can do is from inference. They drilled , deeper and 
they wouldn't have drilled deeper if they had a ~atisfactory 
~upply at 200 feet. / . 
By Mr. Allen: I 
Q. On page 52. of the specifications, under the heading 
'' Size of well'' it is stated that it was not anticipated that 
any rock would be encountered when: driving the 
page 129 ~ well, "but if rock is encountered tlre well shall 
.be cased to rock''. When rock is encountered and 
the well is cased to rock, no further casing is necJssary below 
the point that the casing is fitted well into the rock and the 
rock itself furnishes a sufficient wall for the well, doesn't 
it?. 
A. That is correct. / 
Q. If 'no rock had been encountered at all witpin 200 feet, 
as I understand it, the price would have been $200 for digging 
the well to that depth? · I 
A. I have no idea what the price would have been. 
Q. According to the proposal Y 
A. I haven't seen the proposal. That wouldn't be any-
thing· that would concern us because we never. s~e those sub-
sn b-contractor's proposals or sub-contractor'$ proposals, 
eHher. In other words, that i.s entirely between; the general 
contractor and his sub-contractors. 1 
0. Have you seen the proposal in this case T , 
A. No, sir, I haven't seen it. · 
Q. Of Svdnor Pump & Well Company? 
A. No. I haven't seen it. 
Q. Look at Plaintiff's Exhibit No. 2. 
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Mr. Parker: I object to this because the witness says he 
has no knowledge of his own and you are asking him to in-
terpret some exhibits that speak for themselves. 
Mr. Allen: I am not going to ask him for any interpreta-
tion. · 
page 130 } By Mr. Allen: 
Q. Look at Plaintiff1s Exhibit No. 2 and then 
.answer the question. What would have been the price of 
digging the well for the first 200 feet if rock had not been 
encountered 7 
Mr. Parker: My objection goes to the whole question. 
A. You ar~ asking me to place an interpretation on a _pro-
posal. All I can do is read what is in the exhibit. It says, 
"$200, six inch by 200 feet specification well". . 
Q. During the prog-ress of ·the work did it come to your 
knowledge in any way, shape or form that rock had been en-
countered before the first 200 feet was reached t 
A. No. . 
Q. Was any claim made, so far as you know, pri_or. t-0 the 
completion of the well that if rock was encountered below 
200 feet the contractor would· claim $12 a foot for digging 
below 200 feeU 
A. No. 
Q. Did you ever hear of that until after the well was com-
pleted 1 
A. No, sir, I have made that statement before. 
Q. Had it occurred to any of you, in connection with this 
matter, that the bid would be so interpreted that if rock was 
encountered below 200 feet the contractor would claim $6 
for every foot below 200 feet and an additional $6 for rock 
encountered below 200 feet Y 
page 131 } Mr. Parker: Objection on the ground that the 
contract speaks for itself and what occurs or did 
occur to Mr. Dixon or J\fr. Long or anybody else is not in any-
wise binding on the complainant in this case. 
lVIr. Allen: The question is merely asked to show good 
faith on the part of the County and its officials in acting as 
they did under the proposal and thereafter. 
A. No., it had not occurred to me or to our office at all. 
I 
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By ~Ir.:. Allen: . . ' . I Q; Did you have knowledge that the contractor was pro-
ceeding to a depth below 200 feet at the time that the digging 
of the well was in progress 1 
A. No, sir, we did not have any knowledge to that effect. 
i 
By Mr. Parker: . I 
Q. There was nothing in the contract requiring that you 
be given ~y knowledge of the construction of the well during 
the period of its construction? 
A. Well, certain test requirements were supp;osed to be 
kept during· the progress of the drilling of the well. 
Q. So far as you know, those tests were made and re-
ported on, were they not f 
A. So far as I know, ·because they would have 9een tur~ed 
·over to the School Board, the owners in the case. 
Q. I say to yon! . I 
A. No, they were not turned over to us. 
page 132 ~ Q. I me;;ln were they supposed to have been 
turned over ·to you Y , 
A. I don't think there is anything in the s:wecifications 
that specifically says they are supposed to be turned over 
to us. I 
Q. And if you wanted to know about it you could have 
gone to the School Board and found. out? .
1 
A. The info1·mation was available. 
Q. So far as any claim being tnnde by Sydnor: during the 
construction of the well for any additional payment under 
the contract by reason of drilling in rock is concerned, Mr. 
Sydnor made no claim to you for anything until after the 
well was completed, did he 1 I 
A. That is correct. · 1 
Q. Who is this Mr. Jepson t 
A. He was the School Board's representative, the inspec-
tor on the job. I 
Q. Genernlly ",hat were his duties supposed to, have been f 
A. The technical term for his title would have been Clerk 
of the works. That is the architectural phraseology. It was 
his duty to, see that the plans and specificatiot;ts were fol-
lowed. I Q. Was he cofinect~d with your office in any way f 
A. He was employed by the School Board. However, he 
acted as the Scl10ol Board's representative and at 
pag~ 133 ~ the same time, of course, he was there in our in-
terest because of the fact that it is to our in-
I 
Sydnor P. & W. Co. v. School Bd. of Henrico Co. 107 
C. K. Holsinger. 
terest~ as well as the owners, to see that the plans and specifi-
cations are followed. 
Q. By whom were you employed by the. way f 
A. You mean as an individual 1 I was employed by the 
State Board of Education. 
Q. Not by the Board of Supervisors of Henrico County Y 
A. No. We have no relation to them officially. 
Q. Is that true of l\fr. Long toot 
A .. Yes, sir. 
Signature waived. 
C. K. HOLSINGER, . 
a witness called on behalf of the County School Board ·a.nd 
being first duly sworn, testified as follows~ 
Ex_amined by Mr. Ratcliffe: 
Q. Mr. Holsinger, will you kindly state your name, resi-
dence and occupation f 
A. C. K. Holsinger, Superintendent of Henrico County 
Schools, office at 22nd and Main Streets in the Courthouse. 
Q. Are you familiar with the PW A. contract and the con-
struction of a well at the Virginia Randolph School? 
A. Not in detail. 
page 134 ~ Q. As Superintendent of Schools of Henrico 
_ County, do yon look after the business of the 
School Board t 
A. I do. 
Q. Do you know Mt. J. W. Atkihson of J. W .. Atkinson & 
Company? . 
A. I do. 
Q. Did you, under date of October 24, 1939, receive a letter 
from Mr~ Atkinson addressed to the Henl"ico County School 
Board asking fot an -arbitration in the matter between J. W. 
Atkinson & Company and Henrico County School Board with 
ref ere_nce to a payment for the well at Virginia Randolph · 
School? 
A. 1 received ·strch a letter, yes. 
Q~ ls that the letter? 
A. I iden tif v the letter. 
Q. upon receipt of that letter, which has been heretofore 
offered in e-vidence and designate'd as Plaintiff's Exhibit 
N~. 10, did .you or did you not, on behalf of Henrico County 
School Board, af>point ah arbitrator and notify M:r. Atkinson 
to that effect? 
• I 
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· A. I did not appoint him but at a duly recorded meeting of 
the School Board an arbitrator was appointed II 
Q. Who was that arbitrator? 
A. Mr.· Joseph Williams. 
Q. Was Mr. Atkinson immediately notified of 
page 135 ~ the appointment of that arbitrator? f 
A. My recollection is that he was.
1 
· Q. I hand you a letter dated ·October 27, 1939, addressed 
to J. W. Atkinson~ Company, 112 East Cary Street, wherein 
he is being notified that J. J. Williams, Jr., h3:s been ap-
pointed by the School Board as an arbitrator on behalf of 
the School Board in this disagreement. I 
A. Yes. I 
Q. Do you id_entify this as your letter to Mr. AtkinsonY 
A. I identify it as a carbon copy of my letter. 
I 
Mr. Ratcliffe: We offer this as School Board Eihibit No. 1. 
I 
Q. Did you then later receive from the arbitrators the 
award made by the arbitration? 
A. Yes, sir. I 
Q. Was Mr. Atkinson paid in accordance witn that arbi-
tration? ! · 
A. He was. 
Q. At the time that Mr. Atkinson was paid did he make 
any complaint or objection or accept settlement with any 
reservations? I 
A. Not to my knowledg~. 
Q. Was an attorney in the city of Richmond by the name . 
of James Boston employed by the County School- Board with 
reference to this n1atter? 
pag·e 136 ~ A. iN o. 
Q. Will you look at Plaintiff's Exhibit No. 12, 
which I hand you, which is a letter dated January 3, 1940,-
and addressed to James F. Boston, Esq., and say whether 
or not the County School Board ever received a I copy of the 
original of that letter or any information relative to same, 
or you as a representative of the County School Board Y 
A. I have absolutely no recollection of ever seeing such a 
letter. 
Q. Did you, as a representative of the County School 
Board or, to your knowledge, any n1ember of I the School 
Board, have any agreement with Mr. ,J. W. Atkinson of J. W. 
Atkinson. & Company wherein you all agreed, if possible, to 
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defeat Mr. Sydnor's claim for the extra drilling in stone be-
low 200 feeU 
A. Absolutely not. 
Q. Have you at any time discussed this matter with Mr . 
.Atkinson with reference to attempting to defeat Mr. Sydnor's 
claim? 
A. None whatever. 
Q. Did you in any way discuss with Mr. Atkinson any_ tes-
timony that he would give at the hearing- before the arbi-
trators f 
A. None whatever. 
Q. Did you at.:any time suggest to Mr. Atkinson any state-
ment that he would make or should make to the arbitra-
tors? 
page 137 } A. None. 
Q." Have you colluded with Mr. Atkinson in any 
way on behalf of the County School Board for the purpose 
of defeating Mr. Sydnor's claim 7 
A. No. 
Q. In whole or in part 2 
A.. No. 
CROSS EXAMINATION. 
By Mr. Parker: 
Q. You say you didn't join with Mr. Atkinson in any at-
tempt to defeat Mr. Sydnor's claim. Did you approve Mr. 
Sydnor's claim? 
A. I will have to answer that question in this way: Our 
:architect, ]\fr. Long, certified on regular PWA forms the 
payment which would be m.ade to the general contract. We 
were not allowed to pay for any services under the general 
contract unless they were services arrang·ed privately be-
tween the general contractor a11:d the S~hool Board, and the 
type of work to be done to be excluded from the PW A 
grant, and so we only paid Mr. Atkinson after receiving the 
approved orders from our architect. 
Q. You knew Mr. Sydnor was making the additional claim, 
did vou not? 
w A. I did not know it until after the compietion 
page 138 } of the well. 
· ·Q. · I know that, but you .knew it prior to the 
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A1· I knew that Mr. Sydnor was making additional claims 
prior to the final payment to Mr. Atkinson. 
Q. As a matter of fact, you are. bound to know that be-
cause_ you selected ah arbitrator, didn't you! I 
A. Yes. 
Q. You had denied payment of this additional amount to 
Mr. Atkinson? i 
A. I said ifi a way we did and in a 'way we did not. We 
owed Mr. Atkinson an amount to be settled by! arbitration 
on his contract. Under the terms of the PW A agreement, 
when there is a difference of opinion, the arbitration board, 
as I understand it, decides what amount is justli due. Then 
the order comes through from. the architect's office to make 
the final payment and we pay it. Under the terms of the 
PW A contract, in order to participate in the grant base, it 
is necessaty for certain routine to be g·one through with and 
that routine was followed and we settled on that basis and 
the P WA settled with us on the grant base on that same 
basis. The School Board cannot be charged with deciding 
this matter because the legal technicalities the.P IW A set up 
machinery for doing. . 
Q. If the arbit_!ation proceedings which were 
page 139 r contemplated, and for which you o~ the Board 
appointed an arbitrator, had been held and if the 
arbitrators had brought back an award for the :full amount 
of the claim as outlined by Mr. Sydnor, it would have been 
paid by the Board, would it nott 1
1 A.. Of necessity. 
Q. So then the matter of dispute, as fat as I the School 
Board was concerned, with !.fr~ Atkin~on, leatjng ou.f any 
other extr~neous matters that I don't know anything about, 
was the additional compensation that Mr. Sydnol~ was claim-
ing· uhder his contract. Was fltat not correct? 1 
A. If you mea11 t,hat }\fr. ~ydnor was ,claiming for Mr. 
Atkinson artd Mr. Atkinson daimihg from the School Board, 
that is true. ! · 
Q. In other words, you didn't have arty dir~~t dealings 
with Mt. Sydnor f . · 1 
A. No. Let me qualify that--except through o.ur inspector 
on the fob to see that Svd1101• was meeting the ~pecifications 
in putting down the well. · 
Q. Whfoh you recehted in the course of his inspection f 
A. Oral reports. He would report to me freAuently how 
deep the well had gone and what sort of strata I it had gone 
through. 
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Q. Did he make any complaint to you 7 
A. No complaint to me. 
Q. During the construction of the well 1 
page 140} A. No. 
Q. Did you or the School Board make any com-
plaint to him or to the contractor, through him, during· the 
construction of the well Y 
A. No. 
Q. And he made reports from time to time on the drilling 
of the well as he did on other matters pertaining to the 
School! Is that correct T 
A. Yes. You mean Mr. Jepson, the inspectorf 
Q. Yes. 
A. Yes. 
Q. Were you called upon to testify at the so-called arbi- · 
.tration proceedings Y 
A. I was not. 
Q. Were you present 7 
A. No. 
Q. Were you personally advised of any of the happenings 
at the so-called arbitration proceedings at the time you re-
ceived the award! 
A. The advice as to the award came in a letter from the 
arbitration board. I do not recall by whom it was signed. 
Q. Did you have any conversations subsequent to the re-
ceipt of the award or subsequent to the so-called arbitra-
tion proceedings with any of the arbitrators as 
page 141 ~ to what happened i 
A. No, I did not. Our own correspondence was 
with :M:r. Williams in which we asked him to be an arbitrator 
and which he accep~ed. 
Q. Didn't Mr. Harold Ratcliffe, the Commonwealth's At-
torney, advise the Board of anything that took place at this 
so-called arbitration proceedingt 
A. No. · 
Q·. Do you, as a matter of fact, know now what took place 
at the so-called arbitration proceedings T 
.A.. I do not. 
By Mr. Allen: 
Q. Mr. Holsinger, what position did you occupy with the 
County while this well was being drilled f 
A. Superintendent of Schools. · 
Q. The contract in this case reads: '' Should the contrac-
tor fail to secure a satisfactory supply of water at a depth· 
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of 200 feet, he shall drill deeper, if required to d~ so by the 
County School ·Board.'' When a depth of 20Q feet was 
reached were any tests made and reported to youf as to what 
the situation wasY ' 
A. Tests were; made at interval's, naturally, by the sub-sub-
contractor, Sydnor Pump & Well Company, to ascertain 
whether they had reached the required number of [ gallons per 
minute. .A.s I recall, those tests were reported to 
page 142 } me orally by Mr. Jepson. I do not recall receiving 
any written reports. 
Q. It appears that a sufficient flow of water was not ob-
tained at 200 feet_. . I 
A. My recollect1011 1s that 1\fr. Jepson reported to me, at 
the end of 200 feet, that the flow of water was a certain quan-
tity, it not being the required quantity, and I instructed Mr. 
Jepson orally to instruct the sub-sub-contractor, Sydnor 
Pump & Well Company, to proceed with the dtilling until 
the terms of the contract with respect to number of gallons 
per minute had· been fulfilled. 1 
Q. At that time did you know _that the sub-subcontractor 
had,encountered rock before rea~hing the 200 feetY 
A. Oh, yes, I knew as soon as he struck rock. I 
Q. Before proceeding to drill below 200 feet did the sub-
sub-eontractor, namely, Sydnor Pump & Well Company, bring 
to your attention in any way, shape or form that they were 
going to contend for $12 a foot below 200 feet Y 
A. None whatever. i 
Q. So far as you know, did Sydnor Pump & Well ·Company 
proceed to drill below 200 "feet without raising that question 1 
A. So far as I know. 
Q. Or making any contention that they would be entitled 
to $12 a foot for drilling in rock below 200 feet Y 
A. Not to my knowledge. . [ 
Q. I believe you stated that you gave the in-
page 143 } structions to proceed below 200 feeU 
A. That is my recollectiQn. 
Q. Were you proceedi~g upon any such interpretation, to 
the effect that he would be entitled to $12 a foot for drilling 
in rock below 200 f eot, at the time you gave the [ instructions 
to proceed below 200 feet? . . 
Mr. Parker: I object to the question on the 
1
ground that· 
tlie contract speaks for itself and Mr. Holsing-er 's interpre-
tation of the contract, if he had attempted at fhat time to 
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make any interpretation, would not be binding on the com-
plainant. · 
Mr. Allen: I am not asking for his interpretation of the 
contract. I am merely asking upon what interpretation he 
was proceeding. 
A. To answer truthfully, I did not know the terms per foot 
of the contract for digging the well until this matter arose. 
I had never looked into the contract which was drawn up and 
approved by our architects and by the P W A, and being as 
busy as I was with numbers of contracts, I did not take the 
time to inquire into the price and conditions of the well-
dig·ging. · 
Q. I will ask you if the Sydnor Pump & Well Company did 
not, in fact, send you a copy of the letter under date of March 
13, 1939, stating that they would reach a depth of 200 feet 
the next day and ref erring to the extra compen-
page 144} sation but making no mention of the $12 a foot 
. for continuing· through rock below 200 feet 7 
Mr. Parker: I object to the question on the ground that 
the letter speaks for· itself and the question implies that a 
matter of compensation might have been discussed but noth-
ing· was said about the extra compensation. I have no ob-
jection to the letter. 
A. I would be unwilling -.to commit myself on this without 
looking throug·h our records. I might say I did and might 
be wrong and again I mig·ht deny it an.d be wrong. 
Bv Mr. Allen: 
·Q. Mr. Holsinger, the letter; referred to is dated March 13, 
1939, written on stationery of Sydnor Pump & Well Com-
pany, addreRsed to W. F. Gerhardt subject Virginia Ran-
dolph School will, and sig-ned by Sydnor Pump & Well Com-
pany, Inc., by Garland S. Sydnor. Notations in the left-hand 
lower corner indicate that copies of the letter were sent to 
,J. W. Atkinson, yourself, and the PW A office. What have 
:vou to say as to whether or n9t that letter was written by 
Sydnor and a copy sent to your office? 
A. I can look into the files and find out. 
Mr. Parker: Is it agreeable to admit that, subject to his 
ca Hing- up and· saying he got a copy? 
Mr. Cannon: Yes. 
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Mr. Ra~liffe: If h~ got a _copy, it is all right. 
page 145 }·"By· Mr. Allen: I 
. 'Q. I will ask you to file the letter referred to, 
subject to your answer to be later given the notary as to 
whether you received it or a copy thereof. 1 
A. I will. 
(This letter "'as filed and marked Gerhardt Exhibit No. 3.) 
Q. I hand you a letter dated March 14, 1939, I written on 
the stationery of Sydnor Pump & Well Company to Mr. W. 
F. Gerhardt, signed by Sydnor Pump & Well Company by 
Garland S. Sydnor, copies of which appear to have been sent 
to·Mr. Atkinson, yourself and the PW A office, ~md will ask 
if your office received a copy of that letter7 I 
A. I have stated in my testimony that I gave oral instruc-
tion to continue drilling the well. I have no recollection of 
this letter. I may have received it or may not. 
Q. Wi.U you file that as. a part of your evidence, subject to 




A. I will. 
{This letter was filed and marked Gerhardt ·Exhibit No. 4.) 
Q. This letter refers to results having been reported to 
Mr. Holsinger by telephone. Are you the Mr. Holsinger re-
ferred to? I 
page 146 ~ A. Yes. 
Q. It states further, "He, in turn, advises us 
that he is instructing· Mr. Atkinson bv letter to continue the 
drilling operationR in ·view 0~ the fact that we have not de-
veloped a capacity of 15 GPM. '' Did you have a conversation 
direct wjth Sydnor Pump & Well Company Y $!'· I 
A. I don't recall. It ii::; just an item in a day's business. 
All I can sav is that I instructed the well be continued until 
we got the gallonage. · 
Mr. Ratcliffe: We admit the well is dug to the depth as 
claimed. / 
I . 
]3y Mr~ Allen: , 
Q. In givin~ the instmction~ to proceed bevond 200 feet, 
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YOl1 recall, that the contractor should get $12 a foot below 
200 feet throug;h rock? 
Mr. Parker: I ob:iect to that on the groimd that his inter~ 
pretation is not binding. The contract speaks for itself and 
the witness has already stated he didn't know the terms of 
thQ contract. · 
A. As I said previously, I did not know t~e terms of the. 
contract, so naturally I would 11-ot know what the cost was 
to be beyond 200 feet. 
Bv Mr. Allen: 
· Q. During those conversations or instruetions or what-
ever they were .. was any claim made by anyone to that ef-
fect, 
page 147 ~ A. None whatever to me. 
Bv Mr. Parker: 
· Q. !fr. Holsing·er, you just stated you authorized Mr. At-
kinson to g·o ahead with the well. I hand you herewith a 
copy of the letter c1;:,ted J\farch 14th which purports to be ad-
dressed to Mr. Atkinson and signed by yon. ,vm you tell 
me wl1ethe1· or not "'{"011 wrote that letter and sent the original 
to Mr. Atkinson and, if so, introduce it as Plaintiff's Exhibit 
No. rn. 
A. I am certain I wrote that letter. 
Q. You· say tl1at no rla.hn was made by Sydnor Pump & 
Well Comnanv to you t11at they wanted $12 a foot below the 
depth of 200 feet· when y011 were advised that they hadn't 
struck wat(lr at 200 :feet. Did they make any claim of any 
mtture to you for compensation? 
A. No. 
Q. They didn't claim fi.ve cents a foot nor $50 a foot, did 
thev? 
A. No. Q: iVas ~nvthin!! s~icl a b01,.1t the contract and its terms 
when vou talked wit]1 Sydnor? 
A. I have ~ever talked to l\-fr. Sydnor about any details 
of hi~ contract .. 
Q. And l believe yon said during the construction of the 
well you did not even h&ve knowledge of the com-
page 148 ~ pensatn.ry part of it? 
A. Exactlv so. 
Q. All you knew ·was ·mat you lmd a contract to get water 
i 
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and yon wanted water and you authorized them rtl• o proceed 
. within reason to the depth it went? 
A. We had a contract with Mr. Atkinson to construct this 
building, including the digging of the well und, of course, in 
all reason we knew that the compensation beyond the speci-
fied depth was to be paid for by contract figures. We-I 
speak of myself and the School Board-were not !conversant 
with the terms of this contract because it liad beeil approved 
by architects and had been approved by the Public Works 
Administration. Consequently, all that we held Mr. Atkin-
son for and expected him, in turn., to hold his sub- and sub-
subcontractors for was to get the 15 GPM. ) 
Q. Of g·ood water Y . · 
A. Yes. · 1 
page 149 ~ OFFICE OF MESSRS. CHRISTIAN, BARTON 
& PARKER, I 
Richmond, Virginia, April 2, 1942. 
Met pursuant to adjournment. 
I 
I 
Present: Messrs. Christian, Barton & Parker J Alexander 
W. Parker, Esq .. , Counsel for complainant. · 




W. Griffith Purcell, Esq., Appearing as notedl below, for 
J. W. Atkinson & Company. I 
George E. Allen, Esq., Counsel for W. F. Gerhardt. 
\ 
Mr. Purcell: W. G. Purcell, counsel for J. W. iAtkinson & 
Company: states that he, on behalf of said Atkin~on, appears 
only specially, not waiving any existing or futur~ rights and 
reserving all rights. / 
Mr. Parker: Counsel for plaintiff objects to ·any special 
appearance by counsel for Mr. Atkinson and sfa~.tes that he 
was not advi_sed as to ~hat is meant by his special appear-
ance. Counsel for plamtiff further states that /be was ad-
vised bv Mr. Purcell that Mr. Cannon, former 
1
counsel. for 
Mr. Atkinson, had delivered this case into his · hands when 
he. Mr. Cannon, went to the St~te of Florida. Accordingly, 
Mr. Purcell was notified at least ten days prior t
1
b the taking 
of these depositions that they would be taken at this time. 
Sufficient time, therefore·, was given to Mr .. Atkinson and his 
! 
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counsel in which to employ such counsel as Mr. 
page 150 } Atkinson saw fit. 
Mr. Purcell: Co1msel for J. W. Atkinson ad-
mits that he received such notice but at the time of reoeiving 
the same counsel was cont~mplating leaving the practice of 
law shortlv for militarv ser,rice and would be unable to con-
tinue the "'said caRe and, further., that the said James G. 
Cannon was leaving Florida to return to Richmond on April 
1, 1942, and, the ref ore, wishes that said matter be continued 
or that all rights of the Raid J. W. Atkinson b,e reserved and 
that no rig·hts whatsoever be waived. 
Mr. Parker: Counsel for plaintiff, without waiving the 
.,objection to the question directed to Mr. R. V. Long, and the 
answer thereto, as shown on pages 82 and 8,3 of the steno-
gra pbic transcript of the depositions heretofore taken, and 
)ill similar questions and answers., and without waiving ob-
jection to similar questions and answers of Mr. W. I. Dixon, 
shown on pages 92, 93 and 94 of the stenographer's transcript . 
of the depositions heretofore taken, and reserving to plain-
tiff the rfo;ht therein stated to move that such questions and . 
answers be stricken, asks the witness, Garland S. Sydnor, 
the following~ 
GARLAND S. SYDNOR, 
recalled on behalf of the plain ti~, further testified as :follows: 
Examined by Mr. Parker: 
page 151 } Q. Mr. Sydnor, Mr. Long in his testimony in 
this case says that there were some conferences 
between you and him after you had completed your work 
on this well relative to payment of bills submitted by you 
for vour services. Do vou remember any such conferences T 
A~ Yes, th~re was one, two or possibly· three .. 
· Q. Mr.. Long .a1so says that at those conferences, or at 
lenst one of them, M:r. Dixon was present. . 
A. Mr. Dixon was present at one. 
Q. Mr. Sydnor, Mr. Long testified that at one of these con-
ferences you stated, with reference to the bid for the drilling 
of tllis well which vou submitted to Gerhardt that at the 
time you made this hid you lmewH wa.s a "trick" bid. Did 
you make anv sucl1 statement to Mr. Long .or Mr. Dixon Y 
A. No. sir. The words "trick bid" .were used and Mr. 
Lon~ asked me if I didn't consider that this was. a trick. bid. 
Q~ vVl!a t clid you say T 
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. A,: M:y r~ply was that it was a l~gitimate bid Based on the 
specifications·. · I 
Q. Did yoµ ever use the word '' trick bid'' except in reply 
to a question made by l\fr. Long or Mr. Dixon Y 
A.. Only th&t it was a general discusgion and I·:might have, 
&s the discussion went along, used the word but I never us~d 
the word as a cle~cription on my part of the b~d prep~red 
by us. 
·Q, Who originated the use of the word ''trick' 9 
page 152 ~ in thi~ conference 1 i 
A. Mr. Long. · I 
Q. lv{r,. Sydnor, 1\fr~ Dixon testified that at qne of these 
confe1~ences vou said that vou realized that the well was not 
tp. be· dug iccord'ing to specifications. Did yoµ make any 
s.uc. h sta:temenU 'I 
A.! No, sir. 
Q. Was the w~ll drilled according to specifications Y 
.A.. Yes, sir. · . 
Q. Did Mr. Gerhardt or :Mr-. Atkinson, or an1; representa-
tive of the Sehool Board ever complain to yo4 during the 
drilling of this well, or after the drilling· of the well, that 
you had failed to comply with the specifications? 
A. 'No, sir. . 
Q. Mr. Sydnor, ~Ir. Dixon claims ,that at one 9f these con-
ferences you said that yo1,1 were making this bi~ so th~t yon 
could retaliate against the School Board for certain things 
which the Sc-hool Board had pr~viously done to you and Mr. 
Lon~ said tbat yQu made this bid in order to g~t ev,en with 
the Scliool Board which had done something to you. Did 
yo.u mal{e any sucl1 statements to or ip. the prese,ice of ~ither 
Mr-. Long or. Mr. Dixon f I 
A.. No, sir. ' 
Q. Did you. r-ef er in any of these con! erences to the School 
Board of the Co\mty- of Henrico and ;:my previous 
page 153 ~ work or bid~ macle i:tt connection with their jobs? 
A. Yes, sir. I · · 
Q. Will you sta,te jµst what r-eference you made to the 
. Sohoo.l B.oa,rd in t:hese conferences~ 
A. :Previous to this bidding-. l don't remember the exact 
le11g·:·-th 9£ time, bu. t not, a !?.'r.ea.t length_. of time--+[1 we had sub~ 
mitted a bi(:[ w)lie,1 went directly to the 1Sc~ool Boa,rd. 
Q. This bid W-01\t to Ger4ardt; is that ri~hti 
A. This bid went to Gerlu1r-dt-. That bid covered construe~ 
tion of a well. · · · · · · · i 
Sydnor I>. & W. Co. v. Sd1ool Rel. of Henrico Co. 11? 
Garland S. Sydnor. 
Q. That is the former bid? 
.A.· The first bid to which I am making reference. 
Mr. Ratcliffe: Does that deal with this particular well or 
another well f 
l\fr. Parker: With another well. 
Q. Is that right, Mr. Sydnor? 
.A'. Let me ask a question. Is the nam_e of the place down 
here Sandston f 
By Mr. Ratcliffe: 
Q. Glen Echo 7 
A. Is that the correct place? 
Q. Yes . 
.A. ·wen, that is right-the bid with regard to Glen Echo. 
The specificntions were issued and we submitted a bid and the 
bicl was, as l recall it now., approximately ten per 
pag·e 154 ~ cent lower tl1an the bid. which the School Board 
accepted. I made reference to this in Mr. Long's 
office and I stated that tl1e only way we were going to be able 
to get an order out of the School Board, in view of that ex-
perience, was to submit a bid which would be so very low 
that there would be no possibility of their not accepting it, 
althoug·h in tl1is case tbe bid was goin~ to them through a 
general contractor rather than to the School Board direct, 
a.A it had been done in the odgina.l instance, and that I had 
prepared this bid with very careful consideration to the bid 
to accomplish two thirnrs, first, to obtain the order and, two, 
to make an anticipated legitimate profit. 
By Mr. Parker: 
Q. Did you, in connection with the Glen Echo deal, which 
you said you referred to in Mr. Long's office and in which 
you said your bid was ten· per cent lower than the next bid, 
get the Glen Echo job! 
A. We did not. 
Q. It was given to the next higher bidder Y 
A. A hi~·her bidder. 
Q. Was that the only· reference you made to the School 
Board in these conferences with Mr. Dixon and Mr. Longt 
A. Yes., except, to possibly elaborate on tl1at, that the pro-
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ing else could be done but prepare la bid they 
page 155 ~ could not possibly pass up.. 1 
Q. And did you so prepare this bid basically 
as to be verv low T 
A .. I did ... 
Q. What was the basic bid in this instanceY I 
A. The unit of the base bid was approximately 200 feet of 
drilling- of a well presumed to be what the trade would call 
a sand or mud well. The specifications had a 
1
clause that 
specifically stated that it was not expected to enc;ounter rock 
and the total on which the award was made was approxi-
mately 200 feet, as I remember it, of sand well, complete with 
pipe. . 
Q. "'What was the price which you ag-reed to drill that for! 
A. I think the price was $200. I 
Q. Suppose in drilling that well it had developed to be 
. in sand the entire distance and that you had struck water 
within the 200 feet, or approximately 200 feet,; you would 
have been entitled, under the contract, to the basic bid of 
$2007 I 
A. That is correct. 
Q. Would you have made any profit on that; well under 
those circumstances., or ·would you have lost monev? 
A. We would have lost a considerable amount b{ monev. 
Q. So: in making this bid you took the chance a~ to whether 
water would be encountered at the 200-foot level and as to 
whet]1er rock would be encountered ! in the final 
page 156 r calculation of whether or not you W?uld make a 
profit on your work T 1 
1\1:r. Ratcliffe: We object to the leading question of c9un-
sel. I . .. 
A. Yes. If the formation had been different than what 
we found it to be, we couldn't possibly have made money. In· 
fact, we would have sustained a loss. If the formation was 
. according· to our guess, based on geological surveys and· 
geological records kept in our office, then we would have . an 
opportunity to drill through rock and .since the ~ontr~ct pro .. 
vided that we be paid. for it, we anticipated ·or I anti~ipated. 
in the preparation of the bid, that I was going to make some 
monev out of it. · · · I · · 
•. . i 
Bv l\f r. Parker: 
·Q .. The specifications say that it was not anticipated that 
I . 
! 
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rock would be struck during the 200 feet. Did you,, when 
you read those specifications, agree ·with that anticipation? 
A. I did not. 
Q. vVhat did you anticipate, as far as ro.ck w.as concerned, 
... when you made this bid¥ · . · · 
A. We had drilled a well for the School Board or for .the 
County at this· same school site, a reasonable distance from 
the location at which this well was to be drilled. We had 
also drilled a number of wells in the area and, based on those 
records and geological knowledge, we anticipated that rock 
would be hit somewhere relativelv •near the sur-
pag·e 157 ~ face, certainlv within 50 to 75 feet at the lowest 
point. " 
Q. Had you ever drilled a well on this exact spot Y 
A. We had not drilled a well at this exact location. In 
fact, t11is i~ the first drilling by anybody at that location . 
. : Q. Did the School Board or the County have_ a record of 
the other well t11at vou had drilled sometime back on the same 
?;eneral school site? · · 
A. Yes. The charge was in the name, I think, of the 
· J eanncs Memorial School and an invoice had been submitted 
fu the County and the bill had ,been paid by the County and 
tl1e invoice usually contains the record of the work. 
Q. ,v"11en you submitted this bid to Mr. Gerhardt, who was 
the plumbing and water sub-contractor, as I understand it, 
did Mr. Gerhardt have anv comment to make on that bidY 
A. We submitted a bid 'to all prospective sub-eontractors. 
I don't remembev tl1e names but Mr. Gerhardt was one o.f 
them, and Mr. Gerhardt ·aid me th~ courtesy, I think, to call 
up and state that our bid was so much lower than· any other 
bid that he bnd tlmt he wondered if we had made an error 
and he wanted to give me an opportunity to correct the bid 
if I had made an error and my reply was that I had not made 
any error ancl to use the figures I had given him. His reply 
to tbat was that he woulcl do wl1at I said but he was going 
to hold me to it· if he was the successful bidder, regardless 
of whether it cost us money or not, and I told him I expected 
. to be held to it and the bid as submitted was the .. 
pa~:e 158 } bid I desired to submit. 
Q. In connection with the drilling of this well, 
did you, on February 13, 1939, send to Mr. Gerhardt a letter 
advising JJim of the progress you were making in the drill-
in2,· of the well? 
A. I did. 
Q. I hand you what purports to be a copy of that letter 
I 
I 
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to Mr. Gerhardt and will ask vou whether or not vou sent 
the original to Mr. GerhardtY • I .. 
A. I did. · . . 
Mr. P-ar;er·::. ·.I, will introduce that as Plaintiff's Exhibit 
No. 14. · ·' · · · · J 
Mt. Ratcliffe: We object to this letter unless a copy of 
it was sent to the School Board, so far as the School Board 
is concerned. 
By Mr. Parker: I 
Q. I hand you what purports to be a copy of a letter dated 
March 14, 1939, addressed to Mr. Gerhardt, and ask you 
whether or not yon sent the original of that letter to Mr. 
GerhardtY 
A. Yes, sir. 
Mr. Parker : Counsel for plaintiff would like to say that 
examination of Mr. Sydnor, with reference to Plaintiff's Ex-
hibit No. 14, and subsequent examination until tjross exami-
nation, is without benefit of the reservation made as to the 
. previous questions asked Mr. Sydnor. 
page 159 ~ I introduce that letter as Plaintiff's Exhibit 
No. 15. 
Q. State .wl1ether or not copies of that letter irere sent to ' 
Mr. Atkinson, Mr. Holsinger and PW A office Y / 
A. Yes, sir. 
Q. Mr. Holsinger was whatf 
A. Superintendent of the School Board. The ·names ap-
pearing on there are the ones to .whom copies were sent. 
Q. Mr. Sydnor, you testified with reference to !your under-
standing with :M:r. Atkinson about the alleged arbitration pro ... 
ceedings. I lmnd you what purports to be a copy of a letter 
dated September 25, 1939, addressed to Mr .. Atkinson and 
will ask you whether or not you sent the originai of that let-
ter to Mr. Atkinson? I -
A. Yes, I wrote the letter and mailed a copy to Mr. At-
kinson. 
Q. The original went to M:r. Atkinson f 
A. Yes. 
l\Ir. Parker: I will file that as Plaintiff's Exhibit No. 16. 
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Sehool Board is concerned, unless it is shown that a copy 
of it was sent to the School Board. 
Mr. Allen: On .belrnlf of Mr. Gerhardt, we object to the 
introduction of that letter upon the same ground. It con-
stitutes pure hearsay so far as Mr. Gerhardt is concerned. 
Mr. Purcell: I presume it is understood that 
page 160 r I object to all of these exhibits and this line of 
testimony all the way through. 
Mr. Parker: I think counsel for Mr. Atkinson had better 
inake the statement that he does object to it rather than base 
it on any presumption. 
Mr. Purcell: I want to renew my previous objection for 
the reasons stated. 
By ]\fr. Parker: 
Q. I hand you what purports to be a copy of a letter dated 
October 23 .. 1939, from Sydnor Pump & Well Company, Inc., 
to J. W. Atkinson & Company, and ask you whether the origi-
nal of that letter was signed and mailed to Mr. Atkinson 7 
A. Yes, sir. 
Mr. Parker: I introduce that as Plaintiff's Exhibit No. 17. 
Mr. Ratcliffe: I have no objection. 
By ].\fr. Parker: 
Q. I hand you what purports to be a copy of a letter dated 
October 26, 1939, from Sydno'r Pump & Vv ell Company to 
Mr. Atkinson and ask you whether or not the original of that 
was signed and sent to )fr. Atkinson? 
A. Yes, sir. 
Mr. Parker: It is filed as Plaintiff's Exhibit No. 18. 
Mr. Ratcliffe: No objection. 
page 161 ~ Mr. Purcell: I have objected all the way 
through to these exhibits. 
By ]\fr. Parker: 
Q. I think the depositions cover that point and it is ad-
mitted by the· answers of all of the defendants, but I woula 
like to ask you whether or not you drilled the well in this 
case and completed your work in accordance with the state-
ment which you submitted to Gerhardt on May 15, 1939,. and 
filed as Plaintiff's Exhibit No. 3? 
A. Yes, sir. 
I 
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CROSS EXAMIN.ATION. 
By Mr. Ratcliffe: 
Q. Mr. Sydnor, as I understood you to testify i"a few mo_. 
ments ago, you stated that you put your bid in :for the drill .. 
ing of this well with the idea of making a legitimate profit? 
A. Tha.t is correct., sir. ' 
Q. Will you tell the Court what it cost you to drill this 
wellY 
Mr. Parker: I object to the question on the Jround that 
the information sought has no bearing on Sydnor 's rights 
under the contract and the amount of the bill submitted in 
connection therewith, even if Mr. Sydnor can answ~r the ques-
tion. / 
page 162 ~ l\Ir. Ratcliffe: Counsel for the School Board 
wishes to say that since the plaintiff has brought 
in the question of a legitimate profit in connection with this 
contract, I think the Court has the right to know- what the 
cost of this well was and what his profit would be based on 
the bill which was submitted by the Sydnor Pump & Well 
Company. 
Mr. Parker: Counsel for plaintiff wants to ma~e one state-
ment, that this matter was not opened by counsel for the 
plaintiff but was opened by counsel for the defertdant in re-
ferring to the reasons .as alleged by Mr. Long that Mr. 
Sydnor haq. in entering this bid. 
By Mr. Ratcliffe : 
Q. Mr. Sydnor, do you refuse to answer my first question Y 
Mr. Parker: He has not refused. He hasn't had a chance. 
I 
A. I could not nnswer the question exactly. .A. legitimate 
profit-we mi~ht elaborate on that a little bit. · A legitimate 
profit in well drilling· is a very difficult question to answer 
for this rcm~on, and you couldn.'t get a better illus~ration than 
t!iis proposition: I thoug·ht that this bid wowd result in 
profit to iSydnor Pump & Well Company. If tlte geological 
conditir.ns described in the specific·ations had been found to 
exist, the Sydnor Pump & Well· Company would ~ave lost be-
tween five and seven times the amount of the bi<l 
page 163 }- By Mr .• Ratcliffe: , 




Sydnor P. & W. Co. v. School Rd. of Henrico Co. 125 
Garland 8. Sydnor. 
you answer my first question as to what it cost you to drill 
this well? · 
A. It is possible for me to obtain that information. 
Mr. Pa.rker: The same objection. 
13v Mr. Ratcliffe: 
·Q. Will you obtain and file with the stenographer the in-
formation as to the c.ost of this welU 
Mr. Parker: Same objection. 
\ . 
A. I don't see any reason why I should. 
Bv Mr. Ratcliffe: 
· Q. Then vou refuse to file it? 
.A. T Tef1ise to file it unless there can be due cause shown 
whv I must do it. I have it available. 
0. You have it available? 
.A. The records are available . 
. Q. ,vm von produce those records so that we can have 
,:, c>ciess to them in order to find out what the cost of drilling 
tl1is well was? 
Mr. Parker: Same objection. 
A. I ~ee no 1·ea~on why the buyer or the School Board or 
Mr. Atkin~on or Mr. Gerhardt a.re interested· in how much 
money we 1Jaid for tbe well or what we consicler a legitimate 
1>rofit. 
"Bv Mr. R;.-i tcliff e ! 
'Q. Mr. Svdnor, yon deny that you told Mr. Long or Mr. 
Dixon tliat. vou were nutting this bid in as a trick bid in or-
de1· to retaliate against the School Board for 
1'.)ag;e 1'14 } their action a.t Glen Echo? 
A. Yes, sir. 
l\fr. Parker: Counsel for plaintiff wishes to point out that 
lie ohiects to all of the cross examination bv counsel for the 
Hcbo~l Boa-rd of Mr. Sydnor on the additional grounds as 
I 
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oridnany-.sfated in his objection to the questions propounded 
to Mr .. Lorig' and Mr. Dixon on the matters pertaining to the 
reasons .for making this bid. ' 
By Mr. Ratcliffe: 
Q. You did have considerable feeling aga~nst tlle School 
Board on account of the Glen Eeho matter., didn1t you¥ A. I felt that the parties responsible for the award at 
Glen! -Echo, in the light of the tabulated bids, did not give our 
bid the consideration to which it was entitled and, whether it 
be tl1e School Board or whoever it. may have be;en, the par-
ties with whom we l1ad our dealing·s took a most irreg-ular 
course with the use of public funds. I '-
Q. YOU did have a feeling against the parties, whoever 
thev may be, didn't vou, Mr. Sydnor? I 
A. I have the feeling against any recipient of a bid pre-
. suming to make an award on low bids as received who fails 
to carry ont the agreement of his request for bids. 
Q. Will you answer my question with referencJ to this par-
ticular transaction and not to a g-eneral transa~tipn, please. 
A. In connection with the Glen Echo matter, 
page 165 ~ the dedsion of who~ver made it.. be ~t the School 
Board or not. was irregular and I objected to it 
and I feel that we were discriminated against. I 
Q. Mr .. Sydnor, did vou have anv feeling toward the par 
ties who rejected the Glen Echo bid? Answer please ''Yes" 
or ''No." I · 
• I 
Mr. Parker: Same objection and the further objection on 
the :2:round tl,at the witneg~ has answered this: question at 
least two or three different times. I 
1\fr. Ratcliffe: The witness bas not answereil this ques-
tion. He luu; uurpoRelv evaded tl1e Question each and everv 
time :rnd tried to make it apply to a general proposition of 
drilling wells or bids, rather. I . 
A. I don't know how I can make the statement anv more 
plain. · · 
Bv Mr. Ratcliffe: 
·Q. Did vou or did you not tell Mr. Long about that situa-
tion out. there? I 
A. T did. 'rhe recorrl shows it. · · 
Q. And at the time you told him about that you also told 
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him, didn't you, that you were putting this bid in as a trick 
bid for the purpose of g·etting· even with the County School 
Board? Isn't that correct? · 
.A. No, sir, I did not. Mr. Long injected the "trick bid.'. 
Q. Isn't it a fact, l\lir. Sydnor, that you made the statement 
about a trick bid and not Mr. Long? 
page 166 } A. No., sir. 
Q. And didn't you intend this bid, when you 
put it in, as misleading! 
Pi. No, sir: . 
Q. You did not intend it as a misleading bid 7 
A. No, sir. · 
Q. Why did you put it in in the form in which it was put 
in, Mr. Sydnor? 
Mr~ Parker: Objected to on the additional ground that 
the contract speaks for itself and the intent of the parties 
has no bearing on the subject; as previously stated in my 
objections. 
A. For the purpose of obtaining work. 
By Mr. Ratcliffe: 
Q. At the time you made this bid; Mr. Sydnor, you. felt 
certain that yon would stl'ike rock within a very short dis-
tance, didn't vou f 
A. I did. . 
Q. Yon had drilied a well tllere within a hundred feet of 
where this well was drilled, hadn't you Y 
A. We had drilled a well in the area. I don't know the 
distance. I think it is considerably greater than 100 feet-. 
Q. Within a very short distance of it Y 
A. Within a. rensonable area.,. possibly not in excess of 
1;500 feet. 
Q. So when you put in. your bid at $200 for 
page 167 ~ sand and mud drilling~, as you say, you knew at 
. that time that von wouldn't have to drill in sand 
or ;mud but a very short distance, didn't you Y 
A. No, sir. · 
Q. You felt that you wouldn't,- didn't you, Mr. Sydnor?. 
A. 1 expected not to drill in sand or mud but a short dis-
tance. I had no guarantee of it. I don't know any more 
about what is under that g·round than you do or the man that 




128 Supreme Court of Appeals of Virg~a 
Garland 8. Sydnor. 
tions is presumed to have made an intelligent sutvey before 
he asked for bids. I 
Q. And before yon, as a well-driller, make a bid, yon make 
an intelligent survey, don't you f 
A. I certainlv do. , 
Q. And whei{ you put a. bid in on a well of this I nature you 
are reasonably certain what type of soil and what type of 
rock, if any, you are going· to ~trike, arcn 't you? 
A. Only g·enerally, because nobody knows what you are 
going to strike at any specific spot until the drilFng is over 
and done. I might add _further that nobody knows the cost 
of a well to the contractor, regardless of how he drills it, 
until it has been completed. 
By Mr. Allen: i 
Q. Mr. Sydnor., I understood from what you told Mr. Rat-
cliffe a few moments ago that you I declined to 
page 168 } testify on the subject of what it actually cost you 
to dig· this well and that you declined to produce 
your books and records showing what that cost was. Did I 
correctly un!1erstand you? . I 
A. Yes, sir. , 
RE-DIRECT EXAMINATION. 
I By Mr. Parker: I 
Q. I believe your statement in that regard, Mr. Sydnor, 
W8.s that you declined to produce those records or make that 
estimflte until it was shown to you why it should [be done? 
A. Yes. I made it in that manner. I don't know who has 
authority to make us show. it. Of course, that isl my answer. 
Mr. Allen: ·we want to reserve the right to further cros.:.:-
examine Mr. :Sydnor if we should be so advised; after read-
ing· the testimony. and we will say that yon mh-y have the 
case set at the calling of the docket and whate'irer evidence· 
we take. or what cross examination we make, we will have 
done before the trial date. 
The further taking· of depositions in this ma1ter was- ad-
;fourned to April 16, 1942, at 10 o'clock A. M . ., lat the same 
place. 
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page 169 } OFFICE OF MESSRS. CHRISTIAN, BARTON 
. & PARKER, 
Richmond, Virginia., .April 16, 1942. 
Met pursuant to adjournment, and, by agreement of coun-
sel. the further taking· ·of depositions ,vas adjourned to April 
2R. 1942, at 10 o'clock A. :M., at the same place. 
OFFICE OF MESSRS. CHRISTI.AN, BARTON & 
PAR.KER, 
Richmond., Virginia, April 23, 1942. 
Met pursuant to adjournment. 
Present: :Messrs. Christian, Barton & Parker, .Alexander 
W. Parker, Esq., Counsel for complainant. 
H. M. Ratcliffe, Esq., Counsel for the Scl1ool Board of Hen-
rico Count.v. 
George E. Allen, Esq·., Counsel for W. F. Gerhardt. 
C. K. HOLSINGER, 
ralled as a witnes~ on behalf of the defendant W. F. Gerhardt., 
havin~ belln previously sworn, testified as follows: 
Examined bv Mr. Allen: 
• O.. Mr. Holsinger, I believe you have testified 
JJag-e 170 } before and I will not ask you with reference to 
your position, and so forth. The contract in this 
case provides, · ·on the subjec-t of the depth of · the well that 
should the contrae.tor fail to secure a satisfactorv· supply of 
water at a. depth of 200 feet, he shall drill deeper," if required 
to clo so bv the Countv School Board . 
.A. That' iR rig·ht. ~ 
Q. I now ask you would you have required or permitted 
the Sydnor Vil ell & Pump Company to go ,beyond· 200 feet had ' 
you known of the construction which they put on the con-
tract callin~· for a payment of $12· a foot for all drilling below 
200 ·feet in rock? 
Mr. Parker: Objected to on the ground that what the 
Sc.hool Board or County would have done had they properly 
Tead tlm contraet is inadmissible and has nothing to .do with 
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this case. The· witness can answer as to what the School 
Board did and did not do but what he would have done is im-
material. 
A. My advice to the School Roard would have. been to have 
stopped the well immediately had we known tbat .it was going 
to cost us $12 a foot because that price is, according to the 
best of µiy information, an exorbitant price ![for dig·gin_g 
through 110Qk. 
. . . . . . I 
Mr. Parker: I move to strike the answer on the same 
ground. j 
page 171 ~ By Mr. Allen: : 
Q. Mr. Holsinger, there has been some testi-
mony in the record about some transactions between the 
Sydnor Pump & Well Company and the County with refer-
ence to digging a well at Glen Echo. Will you briefly state 
what took place. 
Mr. Parker: I object to the question on the grounds that 
I have heretofore stated in the objection to the original ques-
tion propounded to Mr. Long as to any reasons alleged to 
have existed in the minds of Mr. Svdnor or others in enter-
ing into this contract on the ground that the validity of the 
contract is not attacked and, therefore, the evidence is imma-
terial. . . I 
A. I don't recall tl1e date .but it was probablv during the 
~rst PW A when we were constructi~!?~ the G~enj Echo build-
mg~ The S<?hoal Board called for bids to dip: ~ well. The 
bids read so much for 200 f(let of earth and called for an ad-
ditional price for digg·ing in rock nnder 200 feet and a _price 
for digging in rock after 200 feet. The Sydnor Pump & W el\ 
Company isuhmitted n bidi in which, instead of quoting a price 
to the School Board for additional compensation for digging 
throug·h rock prior to a 200-foot depth and after a 200-foot 
depth, submitted a bid in which they proposed to pay the 
School B()ard £or di~!dD!?; th.ron@:h roek instead of receiving 
pay therefor. If t11e bid had been accepted and rock had been 
struck to any considerable extent, 1 the School 
page 172 ~ BMrd would have ·g-otten the wdl free and the 
Sydnor Pnmp & Well Oomp1;in-.:r m,n·ht pnsqiblv 
have owed the 1School Board money. The School !Board threw 
the Svdnor Pump & Well bid out of all consideration on the 
. I 
I 
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ground that it was not in accordance with the terms of the 
contract which asked for a price to be paid to the Sydnor 
Pump & v\T ell Company for digging· through rock. Mr. 
Sydnor resented the bid being thrown out very much and, 
nevertheless, it was thrown out. If Sydnor Pump & Well 
Company had gotten the bid, since no rock was struck, their 
price for digging tlle well would have been higher than the 
firm which did get the bid. 
Mr. Parker : I move to strike the answer on the same 
ground. 
CROSS EXAMINATION. 
By Mr. Parker: w·itl10ut waiving objections to the ques-
tions which have been asked l\fr. Holsinger, and without waiv-
ing our motion to strike the answers, I would like to ask 1\fr. 
Holsing·er these questions: 
Q. 1\fr. Holsinger., rou sar you have investigated and that 
you consider the $12 per foot below 200 feet, digging through 
rock, would be an exorbitant price for digging a well; is that 
rig·ht? 
A. Yes, sir. 
Q. So then you have investigated something 
page 173 ~ ttbout the cost of digging a well? 
A. Yes. 
Q. Do you know wlmt the base price of Mr. 1Sydnor's bid 
was in this .case ? 
A. I do not recall. 
Q. The testimonv shows it was $200. 
A. Those 11ids did not come to the School Board as sepa-
rate bids. The contractor bid so much for digging the well 
which was to include 200 feet through earth. 
Q. Mr. Holsinger, the testimony in this case shows that 
the base price was $200 for digging this well. 
A. $200 through earth. 
Q. $200 if a proper amount of water was struck, through 
earth, no rock, and within 200 feet. · 
A~ Right. . 
Q. Would you care to express· an opinion as to whether 
Sydnor would have made any money or lost any money had 
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they dug this well at the base price of $200 and struck-water 
approximately at 200 feet, without striking any rock? · 
A. I don't think he could have made any mo~ey. 
Q. From your investigation would you say whether or not 
he would have lost any money on that basis Y : 
A. Of course, I know nothing· about the actual cost of dig-
ging a well but, in my opinion, he could not havr1 made any 
money. 
· ( Signature waived.) 
page 17 4 ~ Virginia : 
City of Richmond, to-wit: 
I, F. C. Tilghman, a Notary Public for the State of Vir-
ginia at Larg·e, certify that the foregoing depositions of Gar-
land S. Sydnor, Clarke W. Roper, R. Stuart Royer, Raymond 
V. Long, W. I. Dixon and C .. K. Holsinger werej duly talren 
and sworn to beiore me., pursuant to the notice annexed hereto 
and adjournments noted, and that the foregoing is a correct 
transcript of the said depositions so given. I 
I further certify that the signatures of the said witnesses 
were waived by agreement of counsel. I 
Given under my hand this 30th day of April, 1:942: 
F. C. TILGHMAN 
Notary Public. 
Fees for taking depositions: 
On behalf of Complainant 
On behalf of C~mnty School Board 
On behalf of "\V. F. Gerhardt 





At n Circuit Court continued by adjournment and held for 
the County of Henrico, at the Courthouse, on Friday, the 
lHth day of November, 1942, the following decree was en-
tered: 
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''DECREE OF NOVEMBER 13~ 1942." 
Virginia: 
In the_ Circuit Court of the County of Henrico. 
(.November 13, 1942. 
Sydnor Pump and "\Vell Company, Incorporated, Complain-
ant 
v. 
County School Board of Henrico County, J. W. Atkinson and 
W. F. Gerhardt, Defendants 
FINAL DECREE. 
This cause, which was regularly matured at rules, came 
on this day to be again heard upon the papers formerly read; 
the :mswer of the Countv Scl1ool Board of Henrico County; 
the answer of J. W. Atldn~on, the answer of W. F. Gerhardt, 
all of which were duly med herein., and the depositions of wit-
nes~es duly taken on behalf of the complainant and the de-
fendants heretofore filed in this cause; and was argued by 
couns~. . 
Upon consideration whereof, it is ORDERED: 
1. That tl1e award of the arbitrators, J. J. Williams, Jr., 
R. Stewart Rover. and C. W. Roper, made on tl1e 15th day 
of November, 1939, is a valid award. 
2. Tl1at said award is binding- upon the complainant, 
Sydnor Pump & Well Company., Inc. 
pap:e 176 r 3. Tlmt tl1e complainant, Sydnor Pump & Well 
Company, Inc., clo recover notl1ing from the de-
fendant ,v. F. Gerhardt and that judgment for and on be-
Jrnlf of nll of the defendants herein be and the same hereby 
is 0T11nted. 
4. Tlmt the defendants be paid, bv the complainant, their 
~osts in and a.bout their defense in this case. 
It is further ORDERED that the within suit be and it 
herebv is removed from the active docket of this court and 
tl1e Clede is directed to: file tl1e same among the ended causes . 
.And t]1e cnmplainant havin~· objP-cted to tl1e entry of this 
, decree. lliR obiection thereto is herebv overruled and the com-
. plainant thereupon duly excepted to" the ruling of the court. 
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page 177 ~ :State of Virginia 
County of Henrico, to-wit: / 
I~ M. W. Puller, Clerk of the Circuit Court of: the County 
of Henrico, do certify that the foregoing is a. true transcript 
of the record in this cause, including all the exhibits filed 
therein, wlJien exhibits are hereby certified, pursuant to Sec-
tion 6357 of the Code of Virginia, 1942, and r~questcd by 
letter dated- February 2, 1942, from the attorneys for the 
plaintiff, which original exhibits are as follows: 
Plaintiff's Exhibit No. 1. 
Plaintiff's Exhibit No. 2. 
Plaintiff's Exhibit No. 3. 
Plaintiff's Exhibit No. 4. 
Plaintiff's Exhibit No. 5. 
Plaintiff's Exhibit No. 6. 
Plaintiff's Exhibit No. 7. 
Plaintiff's Exhibit No. 8. 
Plaintiff's Exhibit No. 9. 
. I 
Plaintiff's Exhibit No. 10. 
Plaintiff's Exhibit No. 11. 
Atkinson Exhibit "A". 
Gerhardt Exhibit No. 1. 
School Board Exhibit No. 1. 
Gerhardt Exhibit No. 2. 
Gerhardt Exhibit No. 3. 
Gerhardt Exhibit No. 4. 
School Board Exhibit No. 2. 
Plaintiff's Exhibit No. 12. 
Plaintiff's Exhibit No. 13. 
Plaintiff's Exhibit No. 14. 
Plaintiff's Exhibit No. 15. 
Plaintiff's Exhibit No. 16. 
Plaintiff's Exhibit No. 17. 
Plaintiff's Exhibit No. 18. 
I 
I further certify that that the counsels for the defendants 
bad notice of the plaintiff's· intention to apply for said tran-
script. i 
Given under nw lmnd this 8th dav of Februa:rv, 1943. 
.. ., I • 
M. W. PULLER., 
Clerk, Henrico Circuit Court. 
Fee for Transcript: $15.00. I· 
A Copy-Teste ·: · 
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